ACCOUNT. 

1. Proof of book account——In an action on an open account for 
goods, wares and merchandise sold and dlivered, the only evi- 
dence being the testimony of plaintiff’s clerk, who stated, in 
substance, that the items in the account were charged to defend- 
ant, on plaintiff’s books, in his (said clerk’s)-handwriting ; that 
he would not have so charged them, if the goods had not been 
actually sold and delivered by him to defendant ; and that, inde- 
pendently of the entries on the books, he had no recollection 
whatever of the sale and delivery of the goods,—the court may 
instruct the jury to find for the plaintiff, if they believe the 
evidence, for the amount of the account and interest thereon. 
Knowles v. Lee & Larkins 


See Cuancery, 1, 2. 


ACTION. 

1. By agent against principal for money paid.—lIf an agent pur- 
chases articles at astore, on the credit of his principal, and 
afterwards voluntarily pays for them himself, he cannot main- 
tain an action against his principal to recover the amount so 
ere F. DIMITRY. 20. occ seerwccseseverdedecces = 

2. Between tenants in common.—One tenant in common cannot 
maintain an action of trover against his co-tenant, without proof 
that the common property has been destroyed, sold, or other- 
wise disposed of by the defendant.—Williams v. Nolen 

3. For money voluntarily paid under mistake,—It is a settled prin- 
ciple of law in this State, that money voluntarily paid, through 
ignorance or mistake of law, with a full knowledge of all the 
facts, and without fraud or imposition, cannot be recovered by 


155 


action—Town Council of Cahabav. Burnett.............ecee- 400 


4. What constitutes voluntary payment—A payment of money to 
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the clerk of the town council,as the price of alicense for retail- 
ing spirituous liquors, under an ordinance afterwards declared 
void by the supreme court, cannot be considered to have been 
made upon compulsion, because the ordinance imposed a fine 
and imprisonment as the penalty for retailing without license ; 
consequently, the money cannot be recovered by action..... - 400 
5. Against wife’s administrator for supplies furnished to family 
during coverture—An action at law does not lie against the 
administrator of the deceased wife, to charge her separate 
estate with the payment of articles of “comfort and support of 
the household,” (Code, 3 1987,) furnished during the coverture. 
I a bpd ke bADADAD Renee ee Hebd Ss.005 00.060 512 
6. When action for contribution accrues—A surety, against whom 
a judgment is recovered, or whose liability is otherwise fixed 
and matured, may pay the debt immediately, without waiting 
for the issue of execution ; and his right of action against his 
co-surety for contribution accrues at the time of such payment, 
without reference to the time when the original contract ma- 
Cared——Bialiworthh v. Proclear. .....ccccessvcseccccccsseseos 505 
. When action for contribution lies.—Conceding that one surety 
cannot maintain an action for contribution against his co-surety 
until he has paid a greater sum than the latter remains liable to 
pay; yet, if he has discharged and satisfied the entire debt, 
though by the payment of less than one-half its amount, he may 
recover contribution from his co-surety:.............seee00. 505 
8. Same.—On the dissolution of an injunction, either surety on 
the bond hasa right to pay off the amount due, without waiting 
for the issue of an execution, and to claim contribution from his 
co-surety; and his right of action is not dependent on the 
insolvency of their principal—Buckner v. Stewart........... 529 
9. Who may institute suit for freedom.—Section 2049 of the Code, 
respecting suits for freedom, is not confined in its operation to 
persons of African blood, but includes all persons who are 
claimed and held as slaves.—Farrelly v. Maria Louisa........ 284 
10. When action lies for suing out attachment.—Under the provisions 
of the Code, an action on the case does not lie to recover dam- 
ages for the mere wrongful suing out of an attachment without 
Sp ROOe COMO ive cece cess wtedereccnsvecsces 336 
11. Revivor of action by tenant for life—If tenant for life bring a 
real action in nature of ejectment, and die pending the suit, the 
action cannot, either at common law, or under section 2158 of 
the Code, be sevived in the name of the remainder-man, but can 
only be revived in the name of the personal representative of 
the deceased tenant for life.—Mason v. Storrs................ 179 
-12. Commencement of action—The commencement of a statutory 
claim suit is not the issue of the execution, nor its levy, but the 
making of the affidavit and the giving of the bond by the claim- 
ant.—McAdams v. Beard & Henderson.........ceeeeeeeeeees 478 


-I 
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13. Premature commencement of action.--The premature commence- 
ment of an action, when not objected to in the court below, is 
not available on error, (Code, @ 2405,) if the complaint contains 
a substantial cause of action—Mahoney v. O’Leary.......... 


ACTION ON THE CASE. 
See Action, 10. 


ADVERSE POSSESSION. 

1. What constitutes adverse possession An open, notorious and pub- 
lic claim of title to a slave in another State, by one who acquired 
and held possession in this State,up to the time of his removal, 
in subordination to the title of another, is not sufficient to con- 
stitute an adverse possession against the true owner, who con- 
tinues to reside in this State : there must be a disclaimer of the 
original title, and an actual hostile possession, of which the 
true owner had notice, or which was so ostensible and notori- 
ous as to afford a reasonable presumption of notice.-—Lucas v. 
Nh cacude tee Ones cade SLdWa velived a anew eheeaNekouae 

2. Surrender of title acquired by adverse possession.—If the husband, 
having acquired title to a slave by adverse possession against 
the true owner, verbally consents to the execution of a deed of 
gift by the latter, conveying the slave to a trustee for the bene- 
fit of the husband’s wife and children, it is a question for the 
determination of the jury, whether the husband’s prescriptive 
title is thereby surrendered ; and a charge, asserting that such 
consent would not divest the title acquired under the statute of 
limitations, is an invasion of their province...............00. 

3. Transfer of property adversely held—When a chattel has been 
taken from the possession of the purchaser by a third person, 
under a bona-fide claim of title, and the contract of sale has been 
afterwards rescinded by agreement between the purchaser and 
his vendor, the vendor may maintain an action against such 
third person for the conversion.—Williamson v. Sammons.... 


AGENCY. 

1. When action for money paid lies not against principal in favor of 
agent.—If an agent purchases articles at a store, on the credit 
of his principal, and afterwards voluntarily pays for them him- 
self, he cannot maintain an action against his principal to 
recover the amount so paid.—Whitley v. Murray,...,....... 

2. Competency of agent as witness for principal——In an action by a 
carrier to recover freight, the defense ,being set up that the 
cargo was damaged by his negligence, and that the defendant 
is entitled to recoup for such damages, the pilot who had charge 
of the flat-boat at the time of the accident, is a competent wit- 
ness for the plaintiff, unless it is affirmatively shown that the 


97 


188 


188 


691 
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same act of negligence on his part, which caused the damage 
to the defendant's goods, also made the pilot liable at the suit 
of the plaintiff—Johnson v. Lightsey 

3. Authority of agent—A sheriff’s instructions to his jailor, to 
obey the orders of his deputy as his own, must be considered 
as including and referring to such orders only as are legal, prop- 
er, and customary.—Nall v. The State 

» Criminal responsibility of principal for act of agent.—As a general 

rule, the principal is not responsible criminaliter for the illegal 
act of his agent, unless done by his express authority ; nor are 
the declarations of the agent, in the performance of such illegal 
act, competent evidence against the principal when sought to 
be charged in a criminal proceeding...............4. weeeews 262 

5. Attorney’s authority to make admissions.—Held, on the authority 
of Rosenbaum’s case, 33 Ala. 354, that there was no error in the 
refusal of the primary court to suppress an admission of record 
made by the defendant’s former attorney, on the affidavit of the 
defendant himself that he “ supposed said admission was inad- 
vertently made.”—-Saltmarsh v. Bower & Co 


AMENDMENT. 


1. Of complaint.—The refusal of the court to allow an amendment 
of the complaint, by the addition of a count which would not 
support a verdict and judgment in favor of the plaintiff, is not 
a matter of which he can complain on error.-—Punch & Duggan 
a EGR ie w sks We Fea LV RENES MERE OSs Ave 46a 

2. Of insufficient verification of claim against insolvent estate ——-The 
act of 1858, (Scssion Acts 1857-8, p. 37,) authorizing the amend- 
ment of insufficient affidavits, does not apply to a case in which 
nine months after the declaration of insolvency had expired 
before the passage of the act.--Dennis v. Coker’s Adm’r 

3. Of judgment nunc pro tunc.——On motion to amend a judgment 
nunc pro tunc, entries on the court and bar docket, which are 
quasi records, are. admissible evidence; and a recital in the 
amended judgment, that the court 7s of opinion from an inspec- 
tion of said dockets, &c., is equivalent to an averment that the 
court deemed the evidence satisfactory, and is sufficient to sus- 
tain the amendment, unless the entries themselves are shown to 
be insufficient—Farmer v. Wilson 

4. Same——When a judgment is amended nunc pro tunc, after an 
appeal has been sued out, but before the transcript has been 
returned to the appellate court, the amended judgment may be 
incorporated by the clerk in the transcript without a certrorart ; 
and if the only error assigned is the rendition of judgment with- 
out proof of service, and the amended judgment shows that an 
acknowledgment of service was proved, the judgment will be 
affirmed.——-Ware v. Brewer 

5. Of clerical misprision on error.—A clerical misprision in entering 
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up a judgment, which might have been corrected on motion in 
the primary court, furnishes no cause for a reversal of the judg- 
ment, (Code, 3 2401,) unless the primary court refused to correct 
it on motion.—_Warfield v. The State 
6. Same.—In an action brought by a feme sole, whose marriage is 
suggested pending the suit, (Code, 2 2150,) the insertion of her 
former name in the marginal statement of the parties in the 
judgment entry, being an error apparent on the. record, and 
amendable by the record, (Code, 2 2402, 2404,) will be regard- 
ed by the appellate court as amended.—Lamkin v. Dudley.... 116 
. On error, after judgment by default, of insufficient description of 
parties’ names in complaint.—After judgment by default, in an 
action by a partnership, the failure to state the individual names 
of the partners in the complaint, when they are fully stated in 
the accompanying summons, is an error which, being amendable 
in the primary court, will be considered amended on error. 
Gaillard v. Dubose & Co 


See, also, Cuancery, 52-3. 


ARBITRATION AND AWARD. 

1, Competency of arbitrators.—There is no prohibition, statutory or 
otherwise, in this State, against a person who is related to either 
of the parties to a pending suit within the fourth degree of con- 
sanguinity or affinity, acting as arbitrator between them; and 
the fact that, by the terms of the submission, the arbitrators are 
to be chosen by the clerk of the court, does not affect the prin- 
ciple.——Davis v. Forshee 

2. Validity of award.—An award, rendered under a submission t6 
arbitration’of the matters in controversy in a pending suit, can- 
not be set aside on account of the relationship of one of the 
arbitrators to one of the parties, nor because the arbitrators 
allowed an illegal rate of interest in the computation of accounts. 107 

3. Voluntary nonsuit on award.—W hen a pending suit has been sub- 
mitted to arbitration, and an award has been rendered by the 
arbitrators, conforming substantially with the provisions of the 
Code, (4 2707-21,) the plaintiff cannot prevent the award from 
being entered up as the judgment of the court by taking’a vol- 
untary nonsuit 


ASSUMPSIT. 

1. When workman may recover on quantum meruit.—If work is done 
under a special contract, but not in a. workmanlike manner, and 
is nevertheless accepted and used by the employer, and is of 
any value to him, the workman is entitled to recover its reason- 
able value, not exceeding the price stipulated in the special 
ccntract.—English v. Wilson. 

2. Recoupment of damages by employer.—In an action to recover the 
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value of work and labor done, the defendant is entitled, under 
the general issue, (Session Acts 1853-4, p. 60,) to recoup the 
damages caused by the workman’s breach of contract in the 
performance of the work 


See, also, Action, 1-8. 


ATTACHMENT. 


1. Constable's fees for levu of attachment.—The service of a sum- 
mons of garnishment, upon a person indebted to the defendant 
in attachment, is a levy of the attachment, within the meaning 
of the act (Session Acts 1845-6, p. 163) regulating the fees of 
constables in Mobile.—Cleaveland v. The State 

2. When action lies for suing out attachment.—Under the provisions 
of the Code, an action on the case does not lie to recover dam- 
ages for the mere wrongful suing out of an attachment without 
malice.—McKellar v. Couch 

- Relevancy of evidence to prove damages sustained.—In an action 
to recover damages for the wrongful and malicious suing out of 
an attachment against a merchant, the plaintiff cannot be allow- 
ed to prove “ what was the usual profit made by such establish- 
ments in the neighborhood of the plaintiff in the same kind of 
business.”—O’Grady v. Julian 

4. Mode of proving damages.—A witness may be asked to state, 
from his own knowledge, “ what was the effect of the issue of 
said attachment, and the seizure and levy under the same, upon 
the business and credit of the plaintiff.”... 

. Burden of proof as to probable cause for nia nes sedans: nto 
this action, the onus is on the plaintiff to prove the falsity of 
the affidavit on which the attachment was sued out, and not on 
the defendant to prove its truth 

. Conflicting liens of attachment at law and equitable writ of seizure. 
If a sheriff, having in his hands an attachment at law, receives 
a writ of seizure issued by the chancery court, before he has 

- levied the attachment, he can only execute the chancery process, 
unless he can find property not embraced in the writ of seizure, 
on which to levy the attachment—Read & Co. v. Sprague 
& McGown 

. When judgment on garnishment, with satisfaction thereof, constitutes 
defense to action by assignee of note.—If the maker of a note, 
when garnisheed as the debtor of the payee, admits an indebted- 
ness in his answer of less than the actual amount due, and fails 
to state the fact that an action is pending against him by an 
assignee of the note,and suffers judgment to be rendered 
against him on his answer, when he could have successfully 
defended himself on account of the laches of the attaching 
creditor,—the payment and satisfaction of this judgment do not 
constitute a defense to the action on the note by the assignee. 
Kimbrough v. Davis & Rand 


88 





INDEX. 





ATTORNEY-AT-LAW. 
See AarEncy, 5. 


BAIL. 

1. Right of bail in criminal cases——Under the constitution and laws 
of this State regulating the right of bail,a party in custody, 
under a charge of murder, is entitled to bail as a matter of right, 
even after indictment found, unless the court to which the appli- 
cation is made is of opinion, on all the evidence adduced, that 
the proof is evident, or the presumption great, that he is guilty 
of murder in the first degree.—Ex parte Bryant 


BAILMENT. 

1. Bailment of bank-bills--A simple loan or deposit of bank-bills 
by a banking corporation creates the relation of creditor and 
debtor between the bailor and bailee, and binds the latter to 
repay the amount, without interest, on the demand or chéck of 
the former, but not to keep and return the specific bills received. 
Wray v. Tuskegee Insurance Company... 

2. Construction of special contract of bailment.—An administratrix, 
who was the sole distributee of her intestate’s estate, delivered 
certain slaves and other property belonging to the estate to her 
married daughter, and took from her and her husband a receipt 
containing the following provisions : “Said property to be used 
and employed by us” [the daughter and her husband] “for our 
sole use and benefit, but nevertheless to be subject to her-order, 
and to be returned whenever she may make demand of us, until 
the day of final settlement of said estate. Without recourse to 
said property being rendered necessary in order to pay off the 
debts and claims against said estate,and when the rights of said 
M. M. G.,” [the administratrix,] “as sole heir to said estate, 
shall accrue to her, she will substitute for this instrument such 
other conveyance as she may deem proper ; and in case of her 
death before the final settlement aforesaid, then her co-adminis- 
trator, A. W. S., is expressly admitted to all her rights under 
this instrument, for the purpose of making a final settlement of 
said estate ; provided, always, that no clause in this instrument 
shall be so construed as to make us liable for the non-appearance 
of said property, if it is detained by death or accident.” Held, 
that the contract evidenced by this receipt did not pass the 
title to the property from the administratrix, but constituted a 
mere bailment to her daughter and son-in-law, which was deter- 
minable on her demand at any time before the final settlement 
of the estate; witha further stipulation on her part, that if 
recourse to the property should not be necessary for the pay- 
ment of debts, she would, when her right to the estate as sole 
heir accrued, substitute for that instrument such other convey- 
ance as she might deem proper.—English v. McNair 
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BANKS AND BANKING. 
See Baruent, 1. 
Contract, 7. 


BILL OF EXCEPTIONS. 

1. When necessary.—The action of the circuit court, in striking out 
a plea in abatement as frivolous, cannot be revised on error, 
when no objection or exception was reserved to it—Mahoney 
v. O’Leary 

2. Execution.—In an action which was pending when the Code 
went into effect, and which is consequently (212) not governed 
by its provisions, the bill of exceptions must be under the seal 
of the presiding judge.—Moore v. Appleton 

3. Construction.—In an action brought by an administrator, a reci- 
tal in the plaintiff's bill of exceptions, which purports to set out 
all the evidence, that “ the plaintiff proved his demand as admin- 
istrator,” is sufficient to show that he read in evidence his letters 
of administration.—Bell v. Andrews 

4. Indentification of exhabits--Where entries on a docket are 
intended to be made part of the record, it is necessary that 
they should either be set out in the bill of exceptions or judg- 
ment entry, or be so described and identified as to prevent 
mistakes by the transcribing officer.—Farmer v. Wilson 


5. Conflict between judgment entry and bill of exceptions—Where 
there is a conflict between the judgment entry and the bill of 
exceptions, the latter must control the former.—Davidson 
& Brady v. Street & Fergerson 


BONDS. 

1. Validity of guardian’s bond.—Prior to the passage of the act of 
1843, (Clay’s Digest, 272, 4 26,) the orphans’ court had no 
authority to appoint a guardian of a child who had a living 
father ; consequently, a bond taken by that court, prior to the 
passage of the act of 1843, from a father who was appointed 
guardian of one of his infant children, is inoperative as a statu- 
tory bond ; and to render it valid as a common-law bond, it 
must be supported by a consideration —Alston v. Alston. . 

2. Consideration of common-law bond of guardian.—If a father, 
having been appointed without authority guardian of hisinfant 
son, and having thereupon executed a bond for the faithful dis- 
charge of his duties as such guardian, by virtue of such bond 
receives money or property belonging to the child, which he 
would otherwise have had no authority to receive, this consti- 
tutes a sufficient consideration to support the bond at common 


3. Condition of guardian’s bond.—The fact that a guardian’s bond 
is conditioned for his faithful performance of the “duties of 
guardian fo the said ward,” does not show that the guardianship 
is restricted to the person of the infant... 
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4. Form of injunction bond, in description of obligee—An injunction 
bond, payable to “J. L. E., register in chancery,” which shows 
in its body that it is an obligation required by law to be made 
payable to the register in his official capacity, will be held good 
as a statutory bond, (Code, 3 2973,) although the description of 
the obligee might raise a prima-facie intendment. that it was 
payable to him individually——Buckner v Stewart 

5. Same, as to umount of penalty— Although the statute requires 
that the penalty of an injunction bond shall be double the 
amount of the judgment sought to be enjoined, (Code, 3 2973.) 
yet an excess of ten dollars above that amount will not destroy 
its validity and effect as a statutory bond 


CHANCERY. 
I. JURISDICTION. 


1. When equity will open stated account—Where errors have oc- 
curred ina stated account, in consequence of a fraud, equity 
has jurisdiction to re-examine the entire account, or to allow 
the injured party to surcharge and falsify it as to specified 
errors; but this principle only applies to those accounts of 
which, before they were stated, equity would have taken juris- 
diction.—Dickinson v. Lewis, Garthwaite & Co 

2. When equity has jurisdiction of matters of account.—Equity will 
notiake jurisdiction of an open account -between a merchant 
and a manufacturer, which consists simply of items for goods 
sold and furnished by the latter, under a special contract, at a 
specified price, and credits for payments made by the former... 6 

3. When equity has jurisdiction on ground of fraud.—If a debtor 
gives his note for the amount of his account as stated by his 
creditor, containing a fraudulent overcharge of a specified item, 
his remedy at law against the note, on account of the fraud, 
being full, adequate, and complete, he cannot come into equity 
for relief; and this, notwithstanding the account was contracted 
partly with two successive firms 

4. When equity has jurisdiction on ground of discovery.—To main- 
tain a bill on the ground of discovery alone, it must appear that 
the facts as to which a discovery is sought are material in mak- 
ing out the right to relief ; consequently, where the only relief 
sought is in reference to an alleged overcharge of five per cent., 
in addition to costs and expenses, for goods furnished by defend- 
ant to plaintiff under a special contract, the bill cannot be main- 
tained on the ground of discovery as to “the various items of 
expense involved in the original cost and manufacture of the 
EE Leen SE i Ci vn Can sbxe tvNkdeseeseambanse obese eee. 639 

5. Equitable relief against errors in probate decree—Under section 
1915 of the Code, the distributees of an estate may obtain equi- 
table relief against a decree of the probate ceurt, wrongfully 
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allowing to the administrator, on final settlement of his accounts, 
a credit to which he was not entitled, by alleging and proving 
that the administrator, for the purpose of preventing them from 
objecting to the allowance of the credit, represented to them 
that it was correct, and stated as facts circumstances which 
demonstrated its correctness ; and that they, being ignorant of 
the facts, trusted to his representations, and forbore to object 
to the allowance of the credit.—Mock’s Heirs v. Steele 198 
6. Jurisdiction of chancery and probate courts over settlement of deced- 
ent’s estate—W hen the disbursements of an executor exceed the 
amount of his receipts, the probate court has no jurisdiction, 
on final settlement of his accounts, to render a decree in his 
favor for the excess ; but the chancery court will grant him 
relief in such case, and this without requiring him first to sur- 
render, under the decree of the probate court, property in his 
hands belonging to the estate.—Reaves v. Garrett 
. Conflicting liens of attachment at law and equitable writ of seizure. 
If a sheriff, having in his hands an attachment at law, receives 
a writ of seizure issued by the chancery court, before he has 
levied the attachment, he can only execute the chancery process, 
unless he can find property not embraced in the writ of seizure, 
on which to levy the attachment.—Read & Co. v. Sprague & 
McGown...... ee ee Tee he Te eee eT eee errr 101 
8. Jurisdiction of chancellor to decree alimony to wife pending suit for 
divorce.—Independent of its statutory powers to make anallow- 
ance for the support of the wife pending a suit for divorce, 
(Code, 31970,) the chancery court has original jurisdiction to 
make an order for such allowance to the wife, pending a suit by 
her to impeach for fraud a decree of divorce in favor of her 
husband.—-Ex parte Smith 
9. dilowance to father out of child’s estate for education and mainte- 
nance.—As a general rule, the father is bound to support his 
minor children, if he is able to do so, although they may have 
property of their own; but, where he is unable to maintain and 
educate them suitably to their fortune, the chancery court will, 
on aproper application, make an allowance to him out of their 
separate property, either for their future education and mainte- 
nance, or as a reimbrsement to him for past maintenance ; and 
in determining the question of the father’s ability, it is proper 
to consider the amount of his estate, the number of his children, 
the condition of his family, his expenses and income, and the 
amount of his children’s fortune.—Alston v. Alston 
10. Same.—Under a bill filed by a child against her father, to en- 
force the execution of a voluntary conveyance of slaves, with 
an account of their hire and profits,—held, on the authority of 
Alston v. Alston, (ante, p.15,) that a reference to the master 
should have been ordered, to ascertain whether the defendant 
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was able to maintain and educate the complainant in a manner 
suitable to her independent fortune ; and that, if he was unable 
so to maintain and educate her, an allowance should be made to 
him for-that purpose out of her income.—Greenwood v. Cole- 


11. Jurisdiction of chanceltor over custody of children.—Section 2006 
of the Code, unlike the act of 1833, (Clay’s Digest, 171, 3 20,) 
gives the chancellor jurisdiction of the custody and control of 
children, as between husband and wife, only in cases of volun- 
tary separation.—Bryan v. Bryan 

12. Intemperate habits of husband as cause for removing custedy of 
children.—Proof of the fact that the husband was in the habit 
of drinking freely, and, in a few instances, to intoxication, is not 
sufficient to authorize the chancellor, on the application of the 
wife, to take away from him the custody of their children, when 
it is not shown that his drinking disqualifies him for business, or 
materially interferes with his business habits, or makes his 
association dangerous to his wife and children, or pernicious to 
the lather........... 

13. Original jeirtadions of chancery court over custody of children. 
Independent of statutory provisions, the chancery court has 
jurisdiction over the custody of minor children, to be exercised 
for their welfare and benefit; but it requires a strong case to 


induce the court thus to interfere with the common-law rights 
of the father 


14. When custody of children will not be taken from father—The 
chancery court will not, by virtue of its original jurisdiction 
over the custody of minor children, take away from the husband 
the custody and control of his children, (one a girl nearly five 
years old, and the other a boy nearly three years old,) and con- 
fide them to the wife, when it is shown that she has voluntarily 
abandoned her husband, against his wishes and consent, and 
without any legal justification for'so doing; and it does not 
appear that the husband’s character or habits would necessarily 
contaminate the children, or render them unsafe in his custody 5 

15. Laches.—quity will not impute laches to a party, on account 
of his failure to institute judicial proceedings, until it is possi- 
ble for him to institute a suit in which a decree might be ren- 
dered concluding the parties interested adversely to him; as 
where he seeks the reformation of a deed, and the only parties 
adversely interested cannot be ascertained until the death of a 
person having a prior life estate——Shackelford v. Bullock.... 418 

16. Same—The doctrine of laches, as applied in equity to bills 
for the enforcement of stale demands, is not applicable to a 
case in which a party seeks to establish a defense, by way of 
equitable set-off, against an action at law ona note given for 
the purchase-money of land.—Kelly v. Allen ‘one OF 

17.—When equity will restrain lessee from sub-letting premises.—-A 
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court of equity will restrain the lessee of a store, which had 
been rented and used by him asa drug-store, from sub-letting 
the premises to another to be used for retailing spirituous 
liquors, when it appears that, although the contract of lease did 
not restrict the use of the house to any particular business, the 
lessee fraudulently applied for a renewal of his lease in his own 
name, after having agreed to sub-let the house to a licensed re- 
tailer, because he knew that the landlord would not lease the 
premises for that purpose.—Parkman v. Aicardi & Tool 

18. When eqaity will rescind contract on account of fraud—A con- * 
tract for the sale of the patent right to make, yse and vend, 
within a specified territory, an improved kind of loom, will be 
rescinded in equity, on the timely application of the purchaser, 
on proof that the vendor, who was also the inventor, grossly 
misrepresented the capacity of the loom and his own success 
in selling and put it in operation ; and that the purchaser, being 
ignorant of these matters, was induced by these misrepresent- 
ations to enter into the contract.—Pierce v. Wilson 

19. Waiver of right of rescission by laches and subsegent ratification. 
‘Where the contract was made on the 8th June, 1853; and the 
vendor’s representations respecting the subject of the sale— 
the patent right for an improvement in looms—related to its 
adaptedness to be worked by hand, and to be. driven by ma- 
chinery in factories ; and the purchaser, having discovered the 
falsity of the former representations, proposed a rescission in 
November, 1853, which the vendor declined ; and the purchaser 
afterwards made renewed efforts to obtain a model loom, of the 
size and description specified in the contract, and also endeavor- 
ed to sell looms in the district of country embraced in his pur- 
chase, representing that they could be successfully worked by 
machinery in factories ; and, having failed in all his efforts, filed 
his bill to rescind in February, 1856,—held, that there was noth- 
ing in these circumstances which amounted to a waiver or 
forfeiture of the right of rescission, which had been duly 
perfected by the offer to rescind in November, 1853 

20. When purchaser may come into equity, to obtain compensation, or 
abatement of purchase-money.—A purchaser’s remedy, on account 
of his vendor’s misrepresentations respecting the boundaries 
of the land, being adequate and complete at law, either by an 
action for damages before the Code, or by plea of set-off under 
the Code to an action on the notes given for the purchase- 
money, he cannot, in the absence of some special equity, main- 
tain a bill in chancery for compensation, or an abatement of the 
purchase-money; but the removal of the vendor from this State, 
and his subsequent death in a foreign State, where his estate has 
since been settled up and distributed, afford a special ground 
for equitable relief, in a case not governed by the Code.—Kelly’s 
REGS Va BER crccrcnerecvsses SSN cedeNeLEredbee Ces oeee 663 
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21. Same.—The doctrine is now well settled in this State, that a 
purchaser cannot come into equity, to obtain compensation, or 
an abatement of the purchase-money, on account of a deficiency 
in the quantity of the land, or the fraudulent misrepresentations 
of his vendor as to its quantity or quality, unless his bill also 
shows some other independent ground of equitable relief—Bell 
v. Thompson, 

22. Partial specific performance—If the purchaser, having panne 
into the contract in ignorance of his vendor’s incapacity to give 
him the entire tract of land, chooses afterwards to take as much 
as he can get, he has a right to insist on a specific performance 
to that extent, with compensation, or an abatement of the pur- 
chase-money, for the deficiency 

23. When morigage sale will be set aside in equity, on account of trus- 
tee’s misconduct.—The fact that a trustee, in making a sale of 
property under mortgage or deed of trust, knew that the pur- 
chaser was bidding for the mortgagee, is not sufficient to induce 
a court of equity to set aside the sale—Lucas v. Oliver 6 

24. Application of maxim, that he who seeks equity must do equity. 
When a purchaser of land, holding possession under his ven- 
dor’s bond for title, filesa bill in equity against the vendor and 
a subsequent purchaser, to obtain a conveyance of the legal 
title, which such subsequent purchaser has procured by patent 
from the United States, the complainant will be required, before 
obtaining any relief, to repay to the subsequent purchaser the 
amount expended by him in procuring his patent, with interest. 
Ne We as sabi diva 06 55d Wn dean aN ee igeeeseuaspeaens 183 

25. Trust implied and enforced against self-constituted agent and guar- 
dian.—Where the defendant undertook to become the guardian 
of his infant sister-in-law, and to bid in for her, at the sale of 
the personal property belonging to the estate of her deceased 
father, certain slaves to which she had a family attachment ; and, 
in pursuance of his promise, but before taking out letters of 
guardianship, bought the slaves at the sale, professedly for the 
infant, and thereby obtained them at an inadequate price,—held, 
that these facts establish a trust, at the election of the infant, 
which a court of equity will enforce in her favor.—Belcher v. 
Sanders..... St te Ee eee ee eer ee es Pree 

26. Trust implied against ‘Selle of legal title—-A patent being 
issued to a Choctaw Indian “ and his heirs,” for all the lands to 
which he and his several children were entitled as their reser- 
vations under the treaty of 1830, a court of equity will hold the 
legal title subject to the equitable rights secured to the children 
by the treaty.—Wilson v. Wall 

27. Trust not implied against husband. in favor of wife—An agree- 
ment on the part of the husband, to pay for certain slaves, pur- 
chased by him at the administrator’s sale of the estate of his 
wife’s deceased father, out of his wife’s distributive share of 
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CHANCERY—conrTinvuep. 
the estate, which constituted a part of her separate estate 
under the statutes of this State, does not constitute him a trus- 
tee for his wife, when it appears that he took the title in his 
own name, and that the purchase-money was afterwards paid 
by the wife, as his executrix, out of her distributive share. 
a ca ch bien kG hk Sei Kislein SKE MeO Reo ¥ekiAKe ¥e-0 558 


II. PLEADING AND Practice. 


28. Parties to bill for reformation of deed.—To a bill filed by thé 
husband, asking the reformation of a deed of marriage-settle- 
ment, on the ground of fraud or mistake, in the insertion of a 
provision giving a contingent remainder, on the death of the 
wife leaving no children, to her “natural heirs,” instead of the 
husband,—-the “natural heirs” of the wife, who cannot be ascer- 
tained until her death, are necessary parties ; and their interests 
cannot be represented by any pther parties—Shackelford v. 


29. When administrator of insolvent estate may sue—The adminis- 
trator of an insolvent estate, whose intestate had an undivided 
half interest as tenantin common ina block of stores, may 
maintain a bill in equity against the lessee of one of the stores, 
to restrain an improper sub-letting, which would impair the 
value of the property, and diminish the amount of the rents. 
ee RN i na cics cea Khe hues be sees ovanesns 393 

30. Non-joinder of parties plaintiff.—Conceding that a surviving 
tenant in common in land should be joined as co-plaintiff with 
the administrator of his deceased co-tenant, in a suit instituted 
by the administrator, yet his absence from the State is a suffi- 
cient reason for making him a defendant..................-- 393 

31. Misjoinder of parties plaintiff—The rule is weil settled, that 
where two join as plaintiffs in a bill, both must have an interest 
in the subject-matter of the suit, and both be entitled to relief ; 
and if the bill itself shows that one of them is not entitled to 
any relief, it is demurrable.—Vaughn v. Lovejoy............ 437 

32. How nature of bill is determined.——The real nature of a bill in 
chancery is to be determined rather by its substance—that is, 
by its allegations and object—than by the title given to it by 
the pleader.—Ex parte Smith............cccccesccccscccces 455 

33. Bill to impeach final decree for fraud.—aA bill which seeks to 
impeach a final decree for fraud, is not a bill of review, nor a 
supplemental bill in the nature of a bill of review, but an orig- 
inal bill in the nature of a bill of review......-..........005 455 

34. Sufficiency of averments of bill—An averment that the com- 
plainani “ is informed and believes” that a certain material fact 
exists, is not equivalent to an averment of the existence of that 
fact ; but an averment of the existence of the fact, “as complain- 
ant is informed and believes,” is sufficient —Lucas v. Oliver... 626 
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35. Alternative averments.—W here the equity of a bill rests on the 
existence of one of two facts, which are stated disjunctively, 
and one of which is not sufficient to uphold the bill, the aver- 
Se Or Ei dco veal eters tect eae 626 

36. Allegations of bill for specific performance.—In a bill for specific 
performance, the complainant must show, not only that he has 
performed, or offered to perform, the acts which formed the 
consideration of the contract on his part, but also that he de- 
manded performance by the defendant before filing his bill, and 
that the latter refused to comply with such demand.—Bell v. 
PN fini ae hans be Ho 005 cab enderee Wend ceedbheedenwk 633 

37. Averments of purchaser's bill for compensation—When a pur- 
chaser files a bill in equity for compensation, or an abatement 
of the purchase-money, on account of his vendor’s misrepre- 
sentations respecting the boundaries of the tract, he mustallege, 
either that the quantity of the land conveyed to him was less 
than he contracted for, or that ‘the land falsely represented to 
be included within the boundaries of the tract was of greater 
value than the residue, or possessed some peculiar advantages. 
ee I NE ida nie SA SHE denne Goi~phewee ecko ee 663 

38. Allegations of vendor's bill to enforce lien for unpaid purchase- 
money.—Al]though, under an executory contract of sale, the ne- 
cessity for a formal tender of a conveyance by the vendor on 
the appointed day is dispensed with, if the purchaser has pre- 
viously notified him that he would not take the property; yet, 
if the vendor afterwards files a bill in equity to have the land 
sold for the payment of the purchase-money, his bill so far par- 
takes of the character of a bill for specific performance, as to 
make it necessary for him to show that, on the appointed day, 
he was, or at least would have been, if the contract had not 
been renounced by the purchaser, able, ready and willing to 
make full performance of all the stipulations of the contract on 
bie parked lerey ¥. Talane so. 2.600 vscncceescsvcasecees 78 

39. Allegations of creditor's bill, and how to take advantage of defect. 

It is a necessary allegation of a creditor’s bill that the complain- 
ant is a creditor of the defendant ; and the want of such an alle- 
gation is a defect which is available on the hearing —Walthall 
IE OI os diane sicuninate deena ad teaeue mea 91 

40. What relief may be had under creditor’s bill—A creditor may 
file his bill with a double aspect; asking to have a mortgage, 
executed by his debtor, declared fraudulent and void, or, if not 
fraudulent, foreclosed for his benefit ; but he cannot have a fore- 
closure, when his bill alleges that the mortgage has been satis- 
PT II sn Aid:nis died way ses derdanabeameeehehes 91 

Al. Failure to perfect service of amended bill—tThe failure to perfect 
service of an amended bill on one of the defendants, from whom 
an answer to such amendment was required, is an error which 

will work a reversal of the chancellor’s decree, at the instance 
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of the defendants, although the omission seems to have escaped 
the notice of the chancellor and counsel in the court below. 
Alston v. Alston 

42. When cross bill is unnecessary.—Under a bill for the scttlement 
of a guardian’s accounts, the defendants can obtain the benefit 
of credits and matters of discharge by answer; consequently, 
a cross bill is unnecessary, and cannot be supported..... weees 

43. Variance—It was objected in this case, that there was a fatal 
variance between the allegations and proof, because the bill 
alleged one entire contract, while the proof showed two distinct 
contracts ; but the court held, that the evidence established one 
entire contract, as stated in the bill, although several writings 
were executed between the parties, which did not refer to each 
other.—Pierce v. Wilson 

44, Same.--Where a bill, seeking equitable relief against a con- 
tract on the ground of fraud, alleges that the fraud was know- 
ingly perpetrated by the vendor, and the evidence fails to show 
that the misrepresentation was intentional, the variance is im- 
material—Kelly’s Heirs v. Allen 

45. Burden of proof—When asworn answer is not waived, an 
answer under oath, denying the allegations of the bill, casts 
upon the complainant the onus of sustaining those allegations 
by two witnesses, or by one witness with corroborating circum- 
stances.—Bryan v. Bryan 

46. Same.—The testimony of two witnesses, or of one witness with 
corroborating circumstances, is necessary to overcome the deni- 
als of a sworn answer, which is responsive to the allegations of 
the bill—Camp v. Simon 

47. Same-—When a material allegation of the bill is denied, on 
information and belief merely, by all the defendants, except one 
as to whom an answer under oath was waived, and. by whom 
the allegation is denied from knowledge, it is not incumbent on 
the plaintiff (Code, % 2877) to establish the fact by two witnesses, 
or by one witness with corroborating circumstances.—Pearce 


48. Responsiveness of answer,and effect as evidence—An answer 
responsive to an interrogatory, as to any matter relevant to the 
allegations or charges of the bill, is evidence against the com- 
plainant, and throws on him the burden of disproving it.—Wal- 
thall v. Rives, Battle & Co.......... ccc cc cccces bane Lede wes 

49. Mode of computing damages to purchaser on account of misyepre- 
sentation of boundary lines.—In computing the damages to which 
a purchaser is entitled, by way of compensation, or abatement 
of the purchase-money, on account of his vendor’s falsely rep- 
resenting certain adjacent lands as included within the bounda- 
ries of the tract sold, the correct rule is to ascertain the aver- 
age value, per acre, of the tract actually sold and conveyed, 
and what would have been its average value if it had included 
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such adjacent lands; the difference between the two amounts 
being the measure of damages to which the purchaser is enti- 
tled.—Kelly v. Allen 

50. Mode of stating partnership accounts.—In stating the accounts 
of an equal partnership between three partners, under a bill 
filed by two against the third, the latter being the sole active 
manager of the business, the profit and loss account should be 
first adjusted, by ascertaining the gross income and expenses 
of the partnership, and striking a balance between the two 
sums ; and a separate account with each partner should then be 
stated, for the purpose of apportioning the profits, or equaliz- 
ing the losses: a simple debtor and creditor account, between 
the complainants on one side and the defendant on the other, 
is incorrect and erroneous,—Collins & Langworthy v. Owens.. 

51. Form of decree directing application of surplus proceeds of wife's 
separate estate, after payment of charge.—W here asale of the wife’s 
separate estate created by contract, for the satisfaction of a 
charge created by her, is ordered by the chancery court, the 
decree should direct the surplus of the proceeds of sale, after 
satisfaction of the complainant’s debt, to be paid to her alone, 
and not to her and her husband ; but the appellate court. while 
reversing the chancellor's decree for an error in this respect, 
will itself render the proper decree.—Cowles v. Morgan 

52. Remandment of cause, on reversal, foramendment of bill—When 
an objection to the equity of a bill, founded on the want of a 
necessary allegation, is overruled by the chancellor, and his 
decision on that point is reversed on error, the appellate court 
will remand the cause, in order that the complainant may apply 
for leave to amend his bill.—Walthall v. Rives, Battle & Co.... 

53. Same.—When a material defect in the bill, to which theatten- 
tion of the chancellor was not called, is noticed for the first time 
in the appellate court, on errors assigned by the defendant, the- 
cause will be remanded.—Kelly’s Heirs v. Allen 

54. Costs.—A decree in chancery cannot be reversed, on error or 
appeal, solely on account of an error in the imposition of costs. 
Bryan v. Bryan 


CHARGE OF COURT. 

1. General charge on evidence-—Where the written contract de- 
clared on, and offered in evidence by the plaintiff, is void on its 
face under the statute of frauds, the court may instruct the jury, 
without hypothesis, to find for the defendant.—Rigby v. Nor- 


2. Charge assuming fact not proved. —A charge which assumes as 
true a fact which has not been proved, is erroneous.—Johnson 
v. Marshall 

3. Presumption in favor of affirmative charge.—The appellate court 
will presume, unless the contrary is shown by the record, that 
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a charge given by the primary court, on the effect of the evi- 
dence, (Code, % 2274, 2355,) was given on the written request of 


one of the parties—English v. McNair.........-...eeeeeee- 40 
4. Presumption in favor of judgment—To authorize the reversal of 
a julgment on error, on account of the refusal of a charge asked, 
the record must affirmatively show that the charge was correct 
and justified by the evidence.—-Wyatt v. Stewart............. 716 
See, also, ADVERSE PossEsston, 2. 
CODE OF ALABAMA. 
1. 2 12. Exception as to pending causes——Moore v. Appleton...... 147 
2. ¢ 939. Foreign bank-agenctes—Wray v. Tuskegee Insurance Co. 58 
3. @ 1059. ledictment for retailing —Dorman v. The State. . 216 
4. 22 1062-91. Estrays——Hudgins v. Glass............. 2000 eee 110 
5. @2 1131-38, 1176. Change of public road—James v. Hendree... 488 
Bibs, Comer te Cetiet WTO. oi ois oda is cea eo os se eew es 461 _ 
6. 22 1169-72. Prosecution for default in working road.—Salter v. 
PON ranibicctnndeetbenanacctsnn catesiapacebibaba di cheakness es tnteiteie 5 3%" . 557 
7. 2% 1187-88. Private road law.—Sadler v. Langham.. . 3il 
8 22 1302-04. Remuinders and future interests pastime Vv. Pate. . 379 
Also, McRee’s Adm’rs v. Means.. he, 
9. 2 1806. Uses and trusts —You v. Flinn... ... 409 
10. 3 1551. Statute of frauds—Rigby v. Racwsod... as . 129 
1l. 32 1657-83. Grant of administration Bingham v. “Crenshaw. 683 
Also, English v. McNair...... ; . 40 
ee ee eee PET Ce err ETT es 694 
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12. 32 1696-97. Revocation of administration—Bradley v Broughton 694 
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Also, Puryear v. Puryear... . 555 
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16. 21970. Alimony pending suit for divorce.-—Ex parte Smith.... 455 
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Also, Punch & Duggan v. Walke and Wife.. ‘ . 494 
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23. 3 2144. Interpleader at law.—Nelson v. Goree’s Adm’r.. . 565 
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25. 2 2194. Verdict and judgment in detinue—Lucas v. Daniels.... 188 
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CONFLICT OF LAWS. 


1. As to respective rights of hushand and wife in real and personal 
property.—The respective rights of husband and wife, in and to 
lands situated in Mississippi, under a conveyance executed in 
Alabama, where all the parties to the deed then resided, are to 
be determined by the laws of Mississippi ; but, as to slaves and 
personal property conveyed by the same deed, their rights are 
to be determined, as between themselves, by the laws of Ala- 
bama.—Nelson v. Goree 


CONFUSION OF GOODS. 

1. It was contended in this case, that the plaintiff, having mingled 
his own goods with the defendant’s, could not recover at all ; 
but the court, after citing the authorities bearing on the doc- 
trine of confusion of goods, placed its decision on another 
ground.—Nelson v. Goree 


CONSTITUTIONAL LAW. 

1. Prohibitory liquor law.—The fourth section of the act “ to incor- 
porate the Southern University of Greensboro,” (Session Acts 
of 1855-6, p. 221,) which prohibits the sale of any kind of spirit- 
uous or intoxicating liquors within five miles of Greensboro, is 
not violative of any provision of the State constitution.—Dor- | 
man v. State 

. Who may attack constitutionality of such law.—When a party is 
indicted for the violation of a State law, prohibiting the sale of 
spirituous liquors within a certain territory, he cannot be heard 
to impeach the validity of the law, on the ground that it is 
violative of the constitution of the United States and the acts 
of congress regulating the importation and sale of liquors, 
unless he shows that he is an importer, and that he sold the 
liquors in the casks in which he imported them 

3. Statutes authorizing establishment of private roads and erection of 
mill-dams.—The several statutes of this State, authorizing the 
establishment of private roads across the lands of third persons, 
(Code, 2 1187-88,) and the condemnation of their lands for the 
erection of mill-dams, (22 2089-2105,) are unconstitutional, inas- 
much as they authorize the taking of private property for other 
than public uses; and the fact that such statutes have long 
been in existence is not a sufficient reason why the courts 
should not now declare them unconstitutional—Sadler v. Lang- 
ham, and Moore v. Wright & Rice 

4. Public road law.—The public-road law of this State, in provid- 
ing for the assessment of damages to the person through whose 
laiids any road is opened, and securing the payment of such 
damages before the property is taken, (Code, 33 1136-38,) meets 
the constitutional requisition that “just compensation be made” 
for private property taken for public use ; and when a public 
road has been changed or established by an order of the com- 
missioners’ court, the appellate court cannot revise the digcre- 
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tionary power vested in that tribunal, on the ground that its 
action was not for the public benefit—Comm’rs’ Court of 
DO Ts WoT is oo so nina os skied vec nck Conte S dade 
5. ‘Construction of treaties——Treaties are the supreme law of the 
land ; rights which have vested under them, cannot be destroyed 
or affected by the action of either the legislative or the execu- 
tive department of the government, nor by the rules of practice 
adopted by the officers of any department of the executive gov- 
ernment ; nor are the courts, in determining those rights, to be 
controlled by the action or rules of practice of the other depart- 
ments of the government.—Wilson v. Wall............ SuaBa 


CONTRACTS. 
1. Construction of special contract—Under a written contract, by 
which defendant agreed to deliver to plaintiff two notes on 
third persons, or, in the event of his failure to do so, “to make 
satisfaction within four weeks,” the alternative stipulation binds 
the defendant to make such compensation as the law appoints 
for his failure to deliver the notes.—Moore v. Fleming....... 
2. Construction of executory contract of sale as to stipulations for 
covenants by vendor.—A stipulation on the part of the vendors, 
in an executory contract of sale, that they will make, or cause 
to be made to the purchaser, “a good and sufficient deed or 
other conveyance or conveyances in the law for conveying and 
assuring” the property to the purchaser, “ which deed or deeds 
shall contain the usual full covenants and warranty of title of 
the premises to the party of the second part, free and clear of 
all liens and incumbrances whatsoever,”—binds them to deliver 
deeds containing covenants equivalent, in extent and operation, 
to the covenants of seizin, freedom from incumbrances, and 
general warranty—McKeleroy v. Tulane...............0006- 
3. Construction of special contract of bailment.—An administratrix, 
who was the sole distributee of her intestate’s estate, delivered 
certain slaves and other property belonging to the estate to her 
married daughter, and took from her and her husband a receipt 
containing the following provisions : “Said property to be used 
and employed by us” [the daughter and her husband] “for our 
sole use and benefit, but nevertheless to be subject to her order, 
and to be returned whenever she may make demand of us, until 
the day of final settlement of said estate. Without recourse to 
said property being rendered necessary in order to pay off the 
debts and claims against said estate, and when the rights of said 
M. M. G.,” [the administratrix,] “as sole heir to said estate, 
shall accrue to her, she will substitute for this instrument such 
other conveyance as she may deem proper ; and in case of her 
death before the final settlement aforesaid, then her co-adminis- 
trator, A. W. &., is expressly admitted to all her rights under 
this instrument, for the purpose of making a final settlement of 
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said estate ; provided, always, that no clause in this instrument 
shall be so construed as to make us liable for the non-appearance 
of said property, if it is detained by death or accident.” Held, 
that the contract evidenced by this receipt did not pass the 
title to the property from the administratrix, but constituted a 
mere bailment to her daughter and son-in-law, which was deter- 
minable on her demand at any time before the final settlement 
of the estate; with a further stipulation on her part, that if 
recourse to the property should not be necessary for the pay- 
ment of debts, she would, when her righ to the estate as sole 
heir accrued, substitute for that instrument such other convey- 
ance as she might deem proper.—English v. McNair 

4. Construction of agreement of record—In an action against a 
sheriff's sureties on their bond, the plaintiffs having entered a 
nolle-prosequi as to their original complaint, and filed an amended 
complaint, the parties thereupon entered into an agreement of 
record, in these words: “That the pleadings in the case of J. 
M. S. against these defendants, which put in issue the sufficiency 
of the complaint, the factum, or legal effect of said alleged bond, 
or the right of the plaintiffs to sue on the same, and the judg- 
ment rendered by this court or the supreme court on said ques- 
tions, shall be taken to be, and shall be, the same in this case.” 
At the time this agreement was made, an amended complaint in 
the case therein referred to had been filed, to which the defend- 
ants had interposed a demurrer, on the ground that the com- 
plaint showed that the bond sued on had not been legally 
executed, and failed to show any right of action in the plaintiff. 
At the next term, the court sustained the demurrer, and the 
plaintiff thereupon took a nonsuit, with a bill of exceptions, 
and carried the case by appeal to the supreme court, where the 
judgment of the circuit court was affirmed. Held, That the 
agreement did not authorize the court, while sustaining a de- 
murrer to the complaint on file, to allow an amended complaint 
to be filed, obviating the effect of the decision of the supreme 
court in the other case. (R. W. Waker, J., dissenting.) Ex 
parte Lawrence 

5. Waiver of right of set-off by contract and breach thereof.——De- 
fendant having a judgment against plaintiff and another, (the 
latter as surety of plaintiff,) and plaintiff having at the same 
time an unsatisfied account against defendant; an agrement 
between them that the account should be credited on the judg- 
ment, coupled with the transfer of the account by plaintiff to 
his surety, in order that it might be so credited for his protec- 
tion, and the subsequent breach of the agreement by defendant, 
in coercing satisfaction of the entire judgment out of the surety, 
—do not prevent defendant, when sued on the account by plain- 
tiff, for the use of his surety, from pleading as a set-off any 

















INDEX. 


755 








CONTRACTS—conrinuepb. 


- 


J 


other. demand due to him by plaintiff—Saltmarsh v. Bower & 
CO's bbieeten ous Miatweeicinas oats isin 
Validity of contract in contravention oben soll sea comnts il 
by which one party, having illegally changed and obstructed a 
public road, agrees to indemnify the other, who was liable to 
work on the road, against all costs and damages which he might 
sustain in a prosecution as a defaulter, if he would refuse to 
work on the road, is in contravention of public policy, and there- 
fore void.—James v. Hendree............ 7 
Validity of contract for purchase md dient of bill of woth by 
corporation.—In an action ona bill of exchange by a private 
domestic corporation, having power under its charter “to pur- 
chase, discount and sell bills of exchange,” but prohibited from 
making or issuing any bilis, bonds, notes or other securities to 
circulate in the community as money, a plea, averring that the 
plaintiff procured from a foreign bank a loan or deposit of a 
large amount of its notes, for the unlawful purpose of issuing 
and putting said notes in Circulation in this State,“ and under 
an express agreement with said bank to redeem said notes as 
the same should be returned to the counter of said bank by 
which they were issued ;” tliat plaintiff, with the bank-notes 
thus obtained, “made discounts, purchased bills, and did other 
business pertaining to banking,” and issued and put said notes 
in circulation as money ; that the bill of exchange sued on was 
made for the benefit of defendant, “and with the intent to have 
the same discounted by plaintiff, either with said foreign bank- 
bills or some other bank-bills, as plaintiff might see fit and 
proper ;” that it was presented at plaintiffs banking-house for 
discount, “ and was then and there accepted and discounted by 
plaintiff with said foreign bank-bills ;” that plaintiff, in thus 
using said foreign bank-notes in the purchase and discount of 
said bill, “did emit, issue and put them in circulation in this 
State ;” and that this was the only consideration given by plain- 
tiff for said bill of exchange,—does not show any illegality of 
consideration in the contract by which plaintiff obtained the 
bill of exchange; the averments not being sufficient to show 
the existence of any agency between plaintiff and the foreign 
bank, within the meaning of section 939 of the Code, nor a viola- 
tion of the plaintiff's charter —Wray v. Tuskegee Ins. Co..... 


8. When contract of sale is complete, and what constitutes valid modi- 


fication —The rulings of the court in this case, in the matter of 
instructions to the jury, tested by the principles settled ona 
former appeal, (Thomason v. Dill, 30 Ala. 444,) and held correct. 
Thomason v. Dill..........0...008 scien sncieovs hla nuabancteina pina sinks " 


9. When contract of sale is complete —Upon the delivery to the pur- 





chaser of an article manufactured for him, and its acceptance by 
him, (if not sooner,) the contract of sale is complete, and the 
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title to the article vests in the <tr sae oinietenale v. Wood- 
ruff & Beach.. wenn ‘ isesees vue OED 
10. Rescission of contragt by purehneer After a , contrast of ‘ale 
is complete, and the title to the article sold has vested in the 
purchaser, he cannot rescind or annul the contract, on account 
of the vendor’s breach of warranty, or fraudulent representa- 
tions as to the quality of the article, without placing or offering 
to place the vendor in statu quo.........s000-- sdoccccesceceve 148 
11. How far fraud and breach of warranty constitute defeuse to action 
for purchase-money.—In an action against the purchaser, to recover 
the price agreed to be paid for an article sold and delivered to 
him, he cannot, while he retains the article, and has not offered 
to rescind the contract, avoid the payment of the entire pur- 
chase-money, on the ground of fraud or breach of warranty, 
unless the article is altogether valueless..............sssceseseseee L43 
12. Breach of contract by employee.—If an overseer, having contract- 
ed to serve his employer for the term of one year, and stipulated 
that, in the event of his failure to comply with any of the con- 
ditions of the contract, he should not recover any compensation 
for the services which he might have rendered, voluntarily 
leaves the service before the expiration of the year, he cannot 
recover any compensation, without proving that he was dis- 
charged by his employer, or that the employer had violated the 
contract on his part—Whitley v. Murray.........ccssseeseeee 
13. Rights, duties and liabilities of purchaser on rescission of contract. 
On the refusal of the vendor to receive a slave, when tendered 
back by the purchaser, in a case which authorizes a rescission 
of the contract on the part of the latter, the purchaser is not 
bound to abandon the slave, but may retain it as the bailee of 
the vendor ; and the fact that he permits the slave, while thus 
remaining in his possession, to work voluntarily for him, does 
does not render him liable in trover at the suit of the vendor. 
Rand v. Oxford.......... PITT OTT TT 


See, also, Cuancery, 18~22. 





COSTS. 

1. On successful plea of set-off—Where a set-off is pleaded. and 
controverted, and the witness by whom it is established is sought 
to be impeached, the defendant is entitled to recover (Code, 
¢ 2378) the costs of all the witnesses, without regard to their 
number, who were summoned for the purpose of impeaching 
or sustaining said witness, and examined on the trial.—Fuller 
TTS TET Ee scone SE's 0 ccc cccccces occeee 

2. In chancery.—A decree in chancery Gapnot be reversed, on error 
or appeal, solely on account of an error in the imposition of 
costs.—Bryan v. Bryan........seceeeveeeeees seve sivas oe. 516 

3. In prosecution by apportioner against overseer of road.—When an 
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COSTS—conTINUED. 
action is instituted against a defaulting overseer of a public 
road, for a neglect of his official duty, (Code, 3 1172,) the appor- 
tioner who made the return, and at whose instance the summons 
was issued, is not liable to a judgment for costs when the pro- 
ceeding is quafhed in the circuit court.—Salter v. Ivey 

4, Security for costs.—A trial of the right of property is not within 
either the letter or the spirit of section 2396 of the Code, which 
requires security for the costs in actions commenced by or for 
the use of a non-resident—McAdams v. Beard & Henderson... 478 

5. Wavver of security for costs—In an action brought by a non- 
resident, and commenced in a justice’s court, if the defendant 
appears before the justice,and engages in a trial on the merits, 
he cannot, after the cause has been removed by the plaintiff to 
the circuit court, move to dismiss it for want of security for 
the costs.—Duncan v. Richardson,.........esssseee0e oe 

6. Constable’s fees for levu of attachment.—The service of a sum- 
mons of garnishment, upon a person indebted to the defendant 
in attachment, is a levy of the attachment, within the meaning 
of the act (Session Acts 1845-6, p. 163) regulating the fees of 
constables in Mobile.—Cleaveland v. The State 


CRIMINAL LAW. 


1. Criminal responsibility of principal for act of agent—As a general 
rule, the principal is not responsible criminaliter for the illegal 
act of his agent, unless done by his express authority ; nor are 
the declarations of the agent, in the performance of such illegal 
act, competent evidence against the principal when sought to 
be charged in a criminal proceeding.—Nall v. The State 

2. What constitutes negligent escape—If a sheriff discharges the 
duties of his office so negligently that, in consequence of such 
negligence, a prisoner leaves the jail, and walks out into the 
surrounding town, though for a few minutes only, this consti- 
tutes an escape, even if it be shown that the prisoner actually 
returned ......% EMOTES Crete rte cn 262 

3. Variance—Under an indictment against a sheriff for a negli- 

gent escape, a conviction may be had on proof of a voluntary 
escape, because the latter necessarily includes the former 

4, What constitutes extortion—An officer ‘cannot be convicted of 
extortion, (Code, 3 3225,) unless he designedly made charges for 
services which he knew had not been rendered, or for which 
he knew that no fees, or fees other than those charged, were 
allowed ; and the fact that, in making outa bill of costs, the 
aggregate amount of costs charged is less than the full amount 
which he was entitled to charge, although some illegal items 
are included, isa strong cireumstance to show the absence of 
the corrupt intent which the law was designed to punish.— 
Cleaveland v. The State 

5. Statutory provisions regarding extortoon—Section 3225 of the - 
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Code, defining and fixing the punishment of extortion, contains 
a typographical error, in the omission of the word or,in the 
fourth line, before the word other: the true reading of the sec- 
tion, as shown by the MSS. of the Code, is as follows: “ Any 
justice,” &c., “who knowingly takes for services wot sactually 
rendered, or other or greater fees than are by law allowed,” &c. 
6. Homicide of slave by white person—Under an indictment against 
a white person for the murder of a slave, (Code, 2 3295,) a con- 
viction may be had for manslaughter in the second degree.— 
Hudson v. The State....... ........ Te ety PEPE Se eee eee 
7. General verdict on good and bad counts.—A general verdict of 
guilty, under an indictment containing both good and bad counts, 
will be referred to the good counts, and be sustained......... 
8. Waiver of objection to plea—In a criminal case, if issue js joined 
on a plea, and a trial is had thereon, without objection on the 
part of the State, the appellate court will not, at the instance of 
the State, treat such plea as a nullity. —Nonemaker v. The State. 
9. Plea of former conviction —Under the plea of former conviction 
in a gaming case, if the record of the former conviction, and 
the parol evidence adduced inaid of it, fail to show conclusively 
the non-identity of the two cases, the court is not authorized to 
instruct the jury, that if they believe the evidence, they must 
find the prisoner guilty................. pibband seawss veer 
10. Punishment for concealing or receising stolen horse.—Construe- 
ing sections 3178 and 3182 of the Code together, a conviction 
may be had under the former section for concealing, or aiding 
to conceal, a horse, mare, or other animal specified in the latter 
section, knowing the same to have been stolen,—the intent to 
injure or defraud being found ; but a conviction for buying or 
receiving a stolen horse, mare, &c., knowing the same to have 
been stolen, can only be had under the latter section. The 
punishment of the former offense, as prescribed by section 3178, 
is imprisonment in the penitentiary, for not less than two, nor 
more than five years; of the latter, as prescribed by section 
3182, imprisonment in the penitentiary, for not less than three, 
nor more than seven years.—Barber v. The State............. 
11. Misjoinder of offenses in . indictment.—Concealing, or aiding to 
conceal, a stolen horse or mare, knowing the same to have been 
stolen ; and buying, or receiving, a stolen horse or mare, know- 
ing the same to have been stolen,—being offenses which, though 
of the same character, are not subject to the same punishment, 
cannot be charged disjunctively in the same count............ 
12. Form and sufficiency of indictment for retailing —In an indict- 
ment under the fourth section of the act of 1856, (Session Acts 
1854—6, p. 221,) prohibiting the sale of spirituous liquors within 
five miles of Greensboro, the name of the person to whom the 
liquor was sold must be specified, or the person be otherwise 
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described : section 1059 of the Code does not apply to such a 
enh TOT i; TG GG... 6 ss'hio 5s sis csc tiec deca e We aeclweass 
13. Sufficiency of endictment for po an n indictment for the 
forgery of # counterfeit bank-bill, under section 3154 of the 
Code, it,ig not necessary to allege that the bank-bill was issued 
to circulate as money, nor is it necessary to set out the bill 
according to its tenor.——Bostick v. The State..............065 
14. Statutory provisions——Section 3154 of the Code, respecting 
the forgery of bank-bills, contains a typographical error, in the 
use of the word alters instead of ufters........ to rkssuneswks 
15. Form of judgment of conviction for assault—Under a convic- 
tion for an assault and battery, the judgment for the fine assess- 
ed should be in the name of the State, for the use of the particu- 
lar county.—-Warfield v. The State............. veers am 


See, also, Barn. 


CUSTOM. ‘ 
See Evipencr, 6. 


DAMAGES. 


1. In detinue——In detinue against an executoy or administrator, 
damages may be recovered for his own illegal detention in his 
representative capacity, and for the previous illegal detention 
of his testator or intestate -—-English v. McNair........... er 

2. Same.—In detinue,as in trover, the jury may assess the value 
of the property at any time between the demand and the trial. 
Johnson v. Marshall................ hea ewene se HeRED bain 

3. For breach of special contract.—In an sation for the breach of a 
written contract, by which defendant agreed to deliver to plain- 
tiff two notes on third persons, or, in the event of his failure 
to do so, “ to make satisfaction within four weeks,” the measure of 
damages is the value of the notes on the supposition that they 
were genuine ;and the onus of proving their value is on the 
plaintiff—Moore v. Fleming............. eer Seer aa 

4, Recoupment.—In an action to recover the ale of work ond 
labor done, the defendant is entitled, uuder the general issue, 
(Session Acts 1853-4, p. 60,) to recoup the damages caused by 
the workman's breach of contract in the performance of the. 
work.—English v. Wilson......... is hae ete swede sebaeehenas 

5. Same.—In an action on the common money iat to recover 

money which was taken from plaintiffs possession, when arrest- 

ed on a charge of having carried off defendant’s slave with in- 
tent to convert her to his own use, and which was handed to 
defendant by the agent who made the arrest, the expenses actu- 
ally incurred by defendant in regaining his slave are not avail- 
able in recoupment of damages.—Walker v. McCoy........... 
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DEEDS. 

1. Construction of deed of gift—A deed of gift, by which certain 
slaves are conveyed to a trustee, in trust for the grantor’s wife 
during the term of her natural life, “and at her death to descend 
to her children, if any should survive her ; and in case there be 
no child or children, then said property, or such portion as may 
be undisposed of, to descend to, and be a part of the estate of 
the said” grantor,—creates a life estate in the wife, with remain- 
der to her children living at her death —Greenwood v. Coleman. 

2. Construction of deed as to clause containing statement of quantity. 
Where a deed, after describing the land conveyed partly by its 
numbers in the government surveys, and partly by metes and 
bounds, then added the words, “ containing seven hundred and 
two acres, and the same being the settlement of lands at present 
occupied by said J. H.,” the vendor,—held, that these words 
were merely descriptive, and did not amount to a covenant as 
to quantity —Wright v. Wright 

3. Deed of marriage-settlement construed, as to meaning of “ heirs of 
the body,” and “ natural heirs.”"—Where a deed of marriage-settle- 
ment, by which the wife’s property, real and personal, was con- 
veyed to a trustee for her sole and separate use, contained the 
further provisions, that if the wife survived her husband, and 
then died leaving heirs of her body, “the said property shall 
vest absolutely in such heirs of her body ;” and that if the wife 
died before her husband, “ leaving no heirs of her body, then, and 
in that case, the said property shall vest in and belong to her 
natural heirs, discharged of all trusts,’—held, that heirs of the 
body meant children; that the contingent remainder to the natural 
heirs of the wife was not too remote ; and that the rule in Shel- 
ley’s case did not apply, because the wife’s estate was equitable, 
while that of her heirs was legal_—Shackelford v. Bullock 

4, Validity of deed as affected by duress—A marriage-settlement, 
executed by a widow two days before her intended second mar- 
riage, conveying her property in trust for her separate use 
during life, with remainder to her children, cannot be held to 
have been obtained by duress on the part of the children, on 
proof of the grantor’s distressed state of mind at the time of 
its execution, and of threats made by her son against her intend- 
ed husband, which were not communicated to her ; it appear- 
ing that her distress, as well as the threats of her son, was 
caused by the fact that she was then pregnant by her intended 
husband.—Anonymous 

5. Validity of secret marriage-settlement—A marriage-settlement, 
secretly executed by a widow two days before her intended 
second marriage, without the knowledge of her intended hus- 
band, conveying her property to her separate use during her 
life, with remainder to her children, cannot be held fraudulent 
as against the husband’s marital rights,in a controversy be- 
tween him and the children, when it appears that, at the time 
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the settlement was cxecuted, the widow was pregnant by her 
intended husband 

6. Validity of voluntary conveyance of slaves belonging to wife's 
separate estate—If a married woman, owning a separate estate 
created by a parol gift of slaves, restores them to her grantor, 
and then accepts from him a deed, conveying them to her for 
life, to her’sole and separate use, with remainder to her children, 
her husband’s creditors cannot successfully impeach the deed 
for fraud, although-the transaction was intended by the parties 
to defeat the supposed rights of such creditors —Paulk v. Wolfe, 
Gillespie & Co 

7. Validity of mortgage—A, mortgage, given for the indemnity of 
a surety, is not rendered fraudulent and void on its face as to 
creditors,by the insertion ofa clause conferring on the mortgagee 
a discretionary power of sale for his own protection ; nor by a 
recital that sundry judgments have already acquired a lien on 
the property, which the mortgagor has no desire to avoid ; nor 
by a reservation to the mortgagor of the property exempt from 
i 4 and sale under execution at law.—Walthall v. Rives, Battle 


8. Validity of fraudulent sil as between parties—A voluntary con- 
veyance, made with intent to hinder and defraud the grantor’s 
creditors, is nevertheless valid and binding as between the 


parties ; and the grantor ¢annot set up the fraud in avoidance 
of it—Greenwood v. Coleman 


9. Validity of unrecorded mortgage.—An unreoorded mortgage is 
valid and operative, notwithstanding the want of registration, 
as against a plaintiff in execution who had actual notice of it 
before he acquired a lien.— Wyatt v. Stewart 

10. Conveyance of wife’s separate estate under act of 1850.—If a mar- 
ried woman, while yet an infant, joins with her husband in a 
conveyance of her separate statutory estate under the act of 
1850, (Session Acts 1849-50, p. 63,) the deed is voidable as to 
her; and a bill in equity, filed within a reasonable time after 
attaining her majority, is an appropriate mode of avoiding it. 
Greenwood v. Coleman 

11. Statute of uses and trusts construed—Section 1306 of the Code 
converts all titles and interests in lands into legal estates in the 
beneficiary, to the same extent as if the conveyance had been 
made directly to him, where the nominal title is vested in a 
naked trustee, who is not placed in possession, nor required to 
perform any duties, and where the instrument creating such 
nominal title declares a use, trust, or confidence for another; 
but it has no application to a conveyance, which, although it 
may declare a trust for the use of the grantor or of another 
person, charges the trustee with the control, management, or 
other active duties in regard to the trust property ; nor does it 
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apply to a conveyance of land, taken by a father in the name of 
his son, which recites that the purchase-money was paid by the 
father.—You v. Flinn 





DEPOSITION. 

1. Motion to suppress on account of insufficiency of answers to cross 
interrogatories—A deposition will not be suppressed, ‘on the 
ground that the witness has not answered fully and fairly the 
cross interrogatories,” when all the questions: appear to have 
received a substantial answer, and nothing is shown which 
would justify the conclusion that the witness was seeking to 
evade a disclosure of facts withim his knowledge, or of his pro- 
fessional opinions.—Buckley v. Cunningham...... 

. Motion to suppress on account of defects in commission.—In an ac- 
tion against an administrator, in his official capacity, it is nota 
good ground for suppressing a deposition, that the commission 
describes him as “ administrator, &c.,” without adding the name 
of his intestate : such defects in the commission may be supplied 
by reference to the other papers in the cause.—Buckner v. 
Stewart 

. Sufficiency of commissioner’s certificate —When the certificate of 
the commissioner, appended to a deposition, (Code, % 2322-23.) 
states that the testimony of the witness was taken down under 
oath, and subscribed by the witness, in his presence, at the time 
and place named ; and that he has personal knowledge of the 
witness,—this is a substantial compliance with the provisions 
of the statute.—Stetson v. Lyons.......... 

4. Same——-Under the provisions of the Chi, (a3 2329-93.) the 
failure of the commissioner to certify that he has personal 
knowledge of the identity of the witness, or that proof of such 
identity was made before him, is good cause for the suppression 
of the deposition.—Farrelly v. Maria Louisa.......... 

When motion to suppress may or must be made—It may admit of 
question whether a party may not at any time move io suppress 
a portion of a deposition, on account of objections which go to 
the substance of the evidence, unless his failure to object to 
the interrogatory, to which it is responsive, is a waiver of the 
objection. —Walker v. Walker..........cssecceeeeees fiskeiistenseecesues 

. Same—An objection to a portion of a deposition, on the ground 
that itis not responsive to the interrogatory, cannot be made 
for the first time on the trial, unless accompanied by proof that 
it could not have been made at an earlier opportunity.—Salt- 
I TE BE issciini csnisaniiarsvscceviaiecccsss cote 

. Specific objection—A motion to suppress a deposition, on a 
specified ground, is an implied waiver of all other grounds of 
objection ; and the party will be confined in the appellate court 
to the specified Objection....c.....cseeeeeeees paprreeen setabibabinnvbesiess 

8. General objection—A general objection to a deposition as evi- 
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dence, not assigning any particular reason, nor specifying any 
particular point, may be overruled entirely, if any part of the 
deposition is legal evidence—Saltmarsh v. Bower & Co 

9. Re-examination of party as witness—When the deposition of 
the nominal plaintiff has been taken, at the instance of the de- 
fendant, on interrogatories and cross-interrogatories, it may be 
re-taken by the beneficial plaintiff under the act of 1856, (Ses- 
sion Acts 1855-6, p. 28,) on making the. prescribed affidavit ; 
and it is no objection to the second deposition, that the commis- 
sion does not state that itis to operate by way of re-examina- 
tion or cross-examination.. .......sceseeeeeee hah ceebenddieeennneneiasseeinies 613 


DETINUE. 


1. Damages.—In detinue against an executor or administrator, 
damages may be recovered for his own illegal detention in his 
representative capacity, and for the previous illegal detention 
of his testator or intestate—English v. McNair 

2. Same.—lIn detinue, as in trever, the jury may assess the value 
of the property at any time between the demand and the trial. 
SORNGGR: V. TIATENEN ....00isicscsccsessceseeseess's ; sve ORE 

. Form of verdict and judgment for dafeuliont ts in pene _if ‘the 
plaintiff in detinue fails to give the bond and affidavit necessary 
for obtaining the possession of the property sued for, but 
leaves it in the undisturbed possession of the defendant, he can- 
not complain on error that the jury, in returning a verdict for 
the defendant, did not assess the value of the property; nor 
that the court, in giving judgment for the defendant, did not 
render judgment for the property or its alternate value, with 
damages for its detention : section 2194 of the Code is not appli- 
cable in such case.—Lucas v. Daniels 

4. When outstanding title may be set up as defense. —In detinue by 
the surviving husband, against one of his sons-in-law, the de- 
fendant may set up an outstanding title ina trustee,to whom 
the slave was conveyed in trust for the plaintiff's deceased wife 
for life, with remainder to their children; and this, notwith- 
standing the possession was obtained from plaintiff by stealth 
or violence 


DIVORCE. 


1. When decree of divorce may be impeached for Sint —-A decree 
of divorce, rendered by a chancery court in this State, may be 
impeached for fraud, by a bill filed for that purpose, before it 
has been ratified by the legislature —Ex parte Smith 

2. Jurisdiction of chancellor to decree alimony to wife pending suit for 
divorce.—Independent of its statutory powers to make anallow- 
ance for the support of the wife pending a suit for divorce, 
(Code, 2 1970,) the chancery court has original jurisdiction to 
make an order for such allowance to the wife, pending a suit by 
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her io impeach for fraud a decree of divorce in favor of her 
husband.—Ex parte Smith 
3. Jurisdiction of chancellor over custodyof children.—Section 2006 
of the Code, unlike the act of 1833, (Clay’s Digest, 171, 2 20,) 
gives the chancellor jurisdiction of the custody and control of 
children, as between husband and wife, only in cases of volun- 
tary separation.—Bryan v. Bryan 
4, What constitutes voluntary separation—A separation between 
husband and wife, to be voluntary within the meaning of the 
statute, (Code, 3 2006,) must be by mutual consent : a voluntary 
abandonment of the husband by the wife, against his wishes 
_ and consent, and for causes which in law do not justify such 
abandonment,does not constitute a voluntary separation between 
them 
. What conduct of husband justifies abandonment by wife--Mere 
grossness of language on the part of the husband, rudeness of 
manners, and disrespectful bearing towards his wife, do not 
constitute a legal justification of her abandonment of him..... 516 
. Intemperate habits of husband as cause for removing custody of 
children.—Proof of the fact that the husband was in the habit 
of drinking freely, and, in a few instances, to intoxication, is not 
sufficient to authorize the chancellor, on the application of the 
wife, to take away from him the custody-of their children, when 
it is not shown that his drinking disqualifies him for business, or — 
materially interferes with his business habits, or makes his 
association dangerous to his wife and children, or pernicious to 


the latter 





516 


EASEMENT. 
See, Limirations, Stature or, 5. 


EJECTMENT. 

1. When purchaser at sheriff’s sale may maintain real action —A pur- 
chaser of land at sheriff’s sale does not obtain such a title as 
will support a real action in the nature of an ejectment, when it 
appears that the defendant in execution, although he had him- 
self paid the purchase-money, took the conveyance in the name 
of his son.—You v. Flinn...... ctr ni bchanabbiahanatenieeniininsnNewede ys : 

. Revivor of action by tenant for life-—If tenant for life bring a 
real action in nature of ejectment, and die pending thé suit, the 
action cannot, either at common law, or under section 2158 of 
the Code, be revived in the name of the remainder-man, but can 
only be revived in the name of the personal representative of 
the deceased tenant for life-—Mason v. Storrs 


a a = = = 
Aer einen sno 


409 


ELECTION. 
See, Legacy anp Devise, 11, 12. 
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ERROR AND APPEAL. 
I. Wen AppeEav Liks. 


1. From decree in chancery.—An appeal does not lie from a decree 
in chancery, dismissing a cross bill, and continuing the original 
cause.—Parish’s Adm’r v. Galloway 

. To what term returnable—An appeal should be taken to the 
first ensuing term of the supreme court, (Code, 2% 3018, 3022, 
although the intervening period may be less than ten days ; and 
if taken to the second ensuing term, it will be dismissed on 
motion.——Willingham Vv. Harrell. .....00... scsesesssccssescscseseens 


II. Bonn, AnD Security For Costs. 

3. Sufficiency of appeal bond.—-An appeal bond, conditioned that, 
“if said judgment should be affirmed,” and the appellant should 
pay the appellee “ the damages and costs he may sustain by said 
appeal,” then said bond to be void, &c., is not a sufficient secu- 
rity for the costs of the appeal.—Barnett v. The State......... 260 

4. Same.—A penal bond, conditioned that the appellant “shall 
prosecute his said appeal to effect, and shall satisfy such judg- 
ment as the supreme court shall render in the premises,” is a 
sufficient security for the costs of the appeal, (Code, 3 3041,) 
when the amount of the penalty is large enough to cover all 
the costs of the appeal, although the judgment or decree 
appealed from is one which cannot be superseded.—Walker v. 
Hunter 

. Judicial notice of costs of appeal—-The appellate court will take 
judicial notice of the amount of the costs of the appeal in each 
given case, and whether the penalty of the appeal bond is sufli- 
cient to cover all the costs.— Walker v. Hunter 

§. Discharge of sureties on appeal bond by agreement between parties to 
appeal.—An agreement between the parties to an appeal pending 
in the supreme court, entered into without the knowledge or 
consent of the sureties on the appeal bond, to the effect that the 
judgment should be affirmed for a specified amount, at the costs 
of the appeliant, and that the property in controversy should 
belong to him, discharges the sureties from liability on their 
bond.--Johnson v. Flint 


III. Liwrratron. 

7. Appeal from probate decree—Five days is the limitation of an 
appeal from an order of the probate court removing an execu- 
tor on account of his failure to give bond when required, (Code, 
¢ 1888 ;)and if an appeal is taken after the expiration of that 
time, the appellate court will dismiss it ex mero motu, without 
any objection on the part of the appellee.—Holtzclaw v. Ware. 


IV. Partigs. 


8. Appeal by feme covert.—-In an action brought by a feme sole, judg- 
ment being rendered against her after her marriage has been sug- 
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gested and entered of record, an appeal, sued out in her former 
name, will be dismissed on motion, although she is described 
by that name in the marginal statement of the parties prefixed 
to the judgment entry—Lamkin v. Dudley 

. Appeal by commissioners’ court—When the proceedings of the 
commissioners’ court,in the matter of the establishment or 
change of a public road, are removed by certiorari to the circuit 
court, and there reversed, an appeal to the supreme court may 
be prosecuted in the name of the commissioners’ court.—Com- 
missioners’ Court v. Bowie 





V. Practice. 


10. Amendment of judgment nunc pro tunc pending appeal. --When a 
judgment is amended nunc pro tunc, after an appeal has been 
sued out, but before the transcript has been returned to the 
appellate court, the amended judgment may he incorporated by 
the clerk in the transcript without a certiorari 

11. What is revisable on error.—The action of the circuit court, in 
striking out a plea in abatement as frivolous, cannot be revised 
on error, when no objection or exception was reserved to it. 
Mahoney v. O’Leary 

12. When decision of commissioners’ court is revisable—In determin- 
ing the expediency of a proposed establishment or change of a 
public road, the commissioners’ court exercises a quasi-legisla- 
tive authority, and does not act alone upon evidence produced 
according to legal rules, but is guided, to some extent, by its 
knowledge of the geography of the county, the wants and 
wishes of the people, and the ability of the neighborhood to 
keep the road in repair ; and its decision on the question of 
expediency is not revisable in an appellate court—Comm’rs’ 
Court v. Bowie............. sapenssennned os .. 461 

13. Waiver of error in waning prreanentens to puangieiet: uit the 
plaintiff amends his complaint, after demurrer sustained to the 
original, and proceeds to trial on it as amended, he thereby 
waives his right to review on error the ruling of the court sus- 
taining the demurrer.—Sheppard v. Shelton... abeen .. 652 

14. Error without injury in rulings on pleadings. —The sustaining of 
a demurrer to a special plea, when the defendant had the benefit 
of the same facts under the general issue, is, at most, error 
without injury.—Rodgers v. Brazeale...........cccscscsecesseeeee OL2 

15. Premature commencement of action. _The paeeaniine commence- 
ment of an action, when not objected to in the court below, is 
not available on error, (Code, 3 2405,) if the complaint contains 
a substantial cause of action—Mahoney v. O’Leary 

16. Presumption in favor of ruling of primary court—Where the 
bill of exceptions, professing to set out all the evidence, does 
not show that the defendant was proved to be a white person, 
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but affirmatively shows that he was nota slave, the appellate 
court cannot, for the purpose of curing an error in the admission 
of a person of mixed blood asa witness, presume that the 
defendant also was a person of mixed blood —-Heath v. The 
| A iniigiiiin of injury from error Where the complaint con- 
tains a count o1 a guaranty of a promissory note, a count ona 
promise to pay in consideration of forbearance granted to 
another, and a count on an account; and a demurrer is errone- 
ously sustained to the first count,—the appellate court will pre- 
sume injury from the error, and will reverse and remand at the 
instance of the plaintiff, although the written guaranty offered 
in evidence by him, under the other counts, is void on its face 
under the statute of frauds —Rigby v. Norwood 
18. Same.—In an action brought by a feme sole, whose marriage is 
suggested pending the suit, (Code, 3 2150,) the insertion of her 
former name in the marginal statement of the parties in the 
judgment entry, being anerror apparent on the record, and 
amendable by the record, (Code, 23 2402, 2404,) will be regard- 
ed by the appellate court as amended.—Lamkin v. Dudley.... 
19. Amendment after judgment by default, of insufficient description of 
parties’ names in complaint.—-After judgment by default, in an 
action by a partnership, the failure to state the individual names 
of the partners in the complaint, when they are fully stated in 
the accompanying summons, is an error which, being amendable 
in the primary court, will be considered amended on error. 
' Gaillard v. Dubose & Co 
20. Amendment of clerical misprision.—A clerical misprision in enter- 
ing up a judgment, which might have been corrected on motion 
in the primary court,furnishes no cause for a reversal of the judg- 
ment, (Code, 3 2401,) unless the primary court refused to correct 
it on motion.— Warfield v. The State 
21. Conclusiveness of judicial decision.—A decision of the supreme 
court is the law of the case in which it was pronounced, and is 
conclusive, both in the primary court, and on a second appeal. 
Thomason v. Dill...............066 eben ead aw eee 
22. Conclusiveness of settled rule of pen ty. -A cist ws he 
supreme court, which has probably become a rule of property, 
should be adhered to by the courts, even where its correctness 
might be doubted if the question were res integra—Bennett v. 
OE OE ee ee ere Vilcailnnisiiashe ede iolica i v's 
23. Authority of foreign adjudged cases—Where the statutes of 
another State, but not the decisions of its courts construing 
those statutes, are offered in evidence in the courts of this 
State, our courts will consult those decisions to aid them in 
arriving at correct conclusions as to the construction of such 
foreign statutes, but willnot regard them as binding and author- 
itative expositions of those statutes—Nelson v. Goree’s Adin’r, 


250 


129 


116 


li 


565 
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24. Remandment of cause, on reversal, for amendment of bill—When 
an objection to the equity of a bill, founded on the want of a 
necessary allegation, is overruled by the chancellor, and his 
decision on that point is reversed on error, the appellate court 
will remand the cause, in order that the complainant may apply 
for leave to amend his bill—Walthall v. Rives, Battle & Co.... 

25. Same.—Whren a material defect in the bill, to which theatten- 
tgon of the chancellor was not called, is noticed for the first time 
in the appellate court, on errors assigned by the defendant, the 
cause will be remanded.—Kelly’s Heirs v. Allen 


ESTATES OF DECEDENTS. 


See CHancery, 6. 


ESTOPPEL. 


1. Against administrator by illegal bailment—If an administrator 
makes an illegal bailment of property belonging to his intestate’s 
estate, he is estopped from setting up a title in avoidance of it; 
but this principle does not prohibit him from recovering the 
property by suit after the termination of the bailment according 
to its terms.—English v. McNair 

2. Against purchaser from alleging insufficiency of condor’ s title —The 


mere failure of the purchaser to object to the sufficiency of a 
deed, when informed by his vendor that the deed was ready 
for delivery on the appointed day,does not estop him from 
afterwards insisting that the vendor was unable to comply with 
all the stipulations of his contract, when it is not shown that he 
ever saw the deed.—McKleroy v. Tulane 

3. Against mortgagee from buying property under older lien— The 
acceptance of a mortgage does not estop the mortgagee from 
purchasing the mortgaged property under judgments having a 
lien paramount to that of the mortgage.—Walthall v. Rives, 
Battle & Co 

4. Against tenant by acknowledgment of title in another.—A pur- 
chaser of land, who is in possession under a bond for titles 
executed by his vendor, and who afterwards acknowledges the 
validity of a third person’s title, obtained by contract with his 
vendor, and consummated by patent from the United States, is 
not thereby estopped from setting-up his own equitable title 
against such third person, when it appears that his acknowl- 
edgment was made under a misapprehension as to the conclu- 
siveness of the patent against his superior equity—Pearce v. 
ee 5 Se eee ee Eee eye eer eee ee eee eee 183 

. Against heirs-at-law and devisees—The receipt by the heirs-at- 

law and devisees of their respective portions of the purchase- 
money, arising from an unauthorized sale of land by the execu- 
tor, does not estop them from recovering the land in an action 
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at law: if available at all as ‘an estoppel, it is a in epee 
Walker’s Heirs v. Murphy.. bas .. 591 

6. Against making defense to “th —If the sinilie we a neta given 
for the purchase-money of land, substitutes a new note in its 
stead, without any new consideration, to a mere voluntary 
assignee of the vendor, this does not estop him from defending 
against the new note on account of his vendor’s misrepresenta- 
tions as to the boundaries of the land—Kelly’s Heirs v. Allen.. 

7. Against sheriff—Although the slreriff may, generally, refuse to 
deliver the property to the purchaser until the purchase-money 
is paid or tendered ; yet, if he makes it on of the conditions of 
the sale, when selling partnership effects under execution . 
against one of the partners individually, that he will make actual 
delivery of the goods to the purchaser, he cannot, in an action 
brought by him te recover the purchase-money, be heard to 
insist that he had no authority, as sheriff, to make such stipula- 
i ae Eee eee reer ee 


ESTRAYS. 

1. Rights of taker-up—Under the provisions of the Code, (23 1062 
-92,) the taker-up of an estray may place the animal in the pos- 
session of another person, to be kept for him ; and the escape 
of the animal before the expiration of twelve months does not 
affect the title which the law confers on the taker-up at the 
expiration of that period.—Hudgins v. Glass................65 


EVIDENCE. 
I. ADMISSIBILITY AND RELEVANCY. 


1. Relevancy of evidence to prove damages sustained.—In an action 
to recover damages for the wrongful and malicious suing out.of 
an attachment against a merchant, the plaintiff cannot be allow- 
ed to prove “ what was the usual profit made by such establish- 
ments in the neighborhood of the plaintiff in the same kind of 
business.”—O’Grady v. Julian..........0....04- wei onshsweds 

. In trespass.—In trespass against several, any evidence which 
shows title in one of them, under whom the others acted, is 
relevant and admissible for the defendants ; and any evidence 
which tends to disprove such title, is competent for the plaintiff 
in rebuttal—Tarry v. Brown 

- Instatutory suit for freedom.—In this action, (Code, 3 2049,) the 
fact that the petitioner’s mother, before and about the time of 
his birth, went at large, was treated and dealt with as a free 
person, was not under the control of any other person, and 
conducted herself as a free person, is competent evidence for 
the petitioner.—Farrelly v. Maria Louisa...................... 284 

- 4. On question of negligence-—Whiere the queue ‘i issue is, 

whether or not. a carrier, by water was guilty of negligence in 

the transportation of freight, the fact that he communicated by 
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telegraph with a point above on the river, after his boat had 
stranded, for the purpose of ascertaining the stage of water at 
that point, may be relevant evidence for him; consequently, if 
such evidence is admitted by the primary court, its ruling will 
be affirmed on error, unless the bill of exceptions negatives the 
existence of any circumstances which would render the evidence 
admissible-—Johnson v. Lightsey 

5. Same—In such action,a delay by the carrier having ‘been 
shown, from which injury might have resulted, he may show 
that, before the commencement of the voyage, the plaintiff con- 
sented that-such delay should occur ; the maxim applies, volenti 
non fit injuria 

6. Same.-It having been shown that the carrier, at the time of. 
the accident which caused the injury complained of, was de- 
scending the river with two flat-boats lashed together, he may 
show that flat-boats were frequently carried down the river in 
that manner, and that it was a customary mode of navigating 
Nhu A Kick pbkd Chie er A eKnes 46 ses 8484 5000 02 Re veses 

7. Relevancy of evidence affecting question whether contract of partner 
is binding on partnership.—it being a material question, whether 
certain acceptances in the name of a firm were binding on the 
partnership, or were the act of one partner individually, with- 
out the knowledge or consent of his co-partner, and for a con- 
sideration outside the scope of the partnership business, evi- 
dence showing the nature and character of the general business 
in which the partnership was engaged is relevant and admissi- 
ble.—Saltmarsh v. Bower & Co 

8. Relevancy of evidence as tending to prove nature of one’s business. 
Where the question at issue is, whether a person was engaged 
in the business of a private banker and exchange-broker, or was 
acting as a bank-agent, the relevancy of the fact that, as an ab- 
stract and general proposition, the former business is more 
profitable than the latter, “is, to say the least of it, open to 
grave question.”—Storey v. Union Bank...... 





169 


II. Apmissrons, DecLaratrons, Hearsay, Res Gestaz. 


9. Declarations of partner admissible against partnership—The 
declarations or admissions of.one partner, in the course of the 
partnership business, tending to show a recognition by the 
partnership of the firm name by which it is sued, are admissible 

evidence against the partnership.—Jemison, Ficklin & Co. v: 
BEMOr Ee RRORIAL . w 5:n's 60:00 sevensrens 

10. Admissibility of assignor’s declarations as evidence against assignee. 
The admissions or declarations of the vendor,as to the payment 
of the purchase-money by the purchaser, are competent evi- 
dence against one to whom he afterwards conveys the land, in a 
suit instituted against them jointly by the purchaser to compel 
a conveyance of the title —Pearce V. Nix... ...cscsscsssessoeeseseees 
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11. Admissibility of agent’s declarations as evidence against principal. 
The declarations of an agent, in the performance of an illegal 
act not expressly authorized by his principal, are not compe- 
teyt evidence against the latter when sought to be charged in 
a criminal proceeding.—Nall v. The State............ . 262 

12. Admissibility of declarations as affecting validity of dual: Where 
the validity of a marriage-settlement is in controversy, in a suit 
between the surviving husband and his wife’s children by a 
former marriage, the declarations of the husband and wife, made 
after the execution of the settlement, are not ences evi- 
dence against the children .—Anonymous. oa eee 

13. Admissibility of declarations as part fs res apnea ae ee the 
claimant derives title to the slave in controversy under a pur- 
chase from the defendant in execution, their declarations 
respecting the contract, whether made before or after its con- 
summation, but not constituting a part of the res geste, are not 
competent evidence for the claimant—-McAdams v. Beard & 
Henderson........ ren 

14. Attorney’ saute ity to sein ediniaiions, Held, on 1 the ‘authority 
of Rosenbaum’s case, 33 Ala. 354, tuat there was no error in the 
refusal of the primary court to suppress an admission of record 
made by the defendant’s former attorney, on the affidavit of the 
defendant himself that he “ supposed said admission was inad- 
vertently made.”—Saltmarsh v. Bower & Co 

15. Hearsay inadmissible—-A witness cannot be allowed to testify, 
that a certain fact existed, as he understood at the time.—Buck- 


ley v. Cunningham 


478 


III. BurpEN, anp WEIGHT. 


16. Onus of proof as to payment.—In appeal cases from a justice’s 
court, where the sum in controversy exceeds $20, if the defend- 
ant testifies to the fact of payment in support of his plea; and 
his testimony is contradicted by the plaintiff, (Code, 3 2779,) 
the onus is on the defendant to prove the payment: the rule 
established by the case of Jordan v. Owen, 07 Ala. 152, as appli- 
cable to cases in which the plaintiff seeks to establish the cor- 
rectness of his demand by his own oath, (Code, 3 2313,) does not 
apply to such appeal cases —McLendon & Robinson v. Hamb- 


17. Same, as to probable cause for suing out attachment.—On an action 
to recover damages for the wrongful and malicious suing out 
of an attachment, the onus is on the plaintiff to prove the falsity 
of the affidavit on which the attachment was sued out, and not 
on the defendant to prove its truth_—O’Grady v. Julian 

18. In action for breach of contract.—In an action for the breach of 
a written contract, by which defendant agreed to deliver to 
plaintiff two notes on third persons, or, in the event of his fail- 
ure to do so, “to make satisfaction within four weeks,” the measure 
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of damages is the value of the notes on the supposition that 
they were genuine ; and the onus of proving their value is on 
the plaintiff—Moore v. Fleming.... 





IV. Marrers Jupicratty Known. 

19. Costs of appeal.—The appellate court will take judicial noiice 
of the amount of the costs of the appeal in each given case, and * 
whether the penalty of the appeal bond is sufficient to cover 
all the costs.— Walker v. Hunter 


V. Opsections. 

20. General objection —A general objection to evidence, of sng 
a portion is legal, may be overruled entirely —Walker 
Walker’s Executors....... i akevqunctae eS ehaeuen . 

Also, Saltmarsh v. Bower & Co 

21. Specific objection ——An objection to the admissibility of evi- - 
dence on a specified ground is an implied waiver of all other 
grounds of objection.—Saltinarsh v. Bower & Co... 

22. Offer of evidence for specified purposes—When evidence is 
offered for several specified purposes, for some of which it is 
inadmissible, the court may exclude it altogether —Johnson v. 
Marshall 


VI. Oprnton, AnD Lecat Conciusion. 

23. Mode of proving opinion of physician.—A physician cannot be 
allowed to state, that, after making a professional visit to the 
slave whose;soundness is in controversy, he expressed the opin- 
ion to plaintiff that the slave must have been unsound when 
purchased by him.—Buckley v. Cunningham 

24. Mode of proving damages.—A wituess may be asked to state, 
from his own knowledge, “ what was the effect of the issue of 
said attachment, and the seizure and levy under the same, upon 
the business and credit of the plaintiff’. —O’Grady v. Julian.. 

25. Opinion of witness on question of sanity.—A subscribing witness 
to a will may give his opinion as to the mental condition of the 
testator at the fime of its execution—Walker v. Walker’s Exec- 


26. Opinion of witness as expert—A witness cannot be allowed to 
testify, as an expert, te the abstract proposition, that it is more 
profitable to discount mercantile paper on private account, with 
borrowed money, than to act as a bank-agent.—Storey v. Union 


687 


27. To what witness sy Coitify. —-A witness cannot, even though 
he be a physician, be allowed to testify that the testator “had 
sufficient capacity to make a will.”--Walker v. Walker. 469 

28. When witness may testify to opinion or conclusion—A witness 
cannot be allowed to state, in reference to an advance of money, 
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EVIDENCE—continvep. 
that he “ did not consider that this was a loan.”—Saltmarsh v. 
Bower & Co.., 

29. Same.—Where a witness used this language, “It was understood 
between B. and myself, and was agreed on before the failure of 
B. & Co., to dispose of the claim in this way, and, as we thought, 
to the satisfaction of all parties concerned,’—Aeld, that the 
word understood, being evidently used as the synonym of agreed, 
was not objectionable as the expression of an opinion by the 
witness; and consequently, that an objection to the entire 
answer might be overruled, although the Jatter portion of it was 
not admissible evidence 


VII. Parot ano WritTEN. 

30. Admissibility of parol evidence to vary or contradict writing. 
The rule which forbids the admission of parol evidence, to add 
to, vary or contradict a written instrument, does not apply 
where the rescission of a contract is sought in equity on the 
ground of frand.—Pierce v. Wilson............ dno agpinnconss 

31. Admissibility of parol evidence to ciple rene wl an action 
for contribution between sureties, the plaintiff having taken a 
written assignment of the judgment paid by him, expressing 
therein the receipt of the money paid, parol evidence is admis- 
sible to show that the judgment, which was described as having 


been rendered by the circuzt court, was in fact rendered by the 
county court.—Stallworth v. Preslar.. unten 
32. Conclustveness of sheriff’s return The ‘sheriff's return on an 
execution, showing who was the purchaser at his sale, is not 
conclusive on the real purchaser.— Wyatt v. Stewart 


VIII. Partirs. 


33. Examination of parties as witnesses—Whien the plaintiff seeks 
to establish the correctness of his demand by his own oath,(Code, 
3 2313,) and is cross-examined concerning his testimony on a for- 
mer trial relative to the cross demand set up as a defense, the 
defendant has no right to impeach him by contradicting his tes- 
timony as to such former statements.—Flash, Hartwell & Co. v. 
Ferri... 5% ere 

34. Same. —The plaintiff oe ie conmniniads asa sellin in vibe 
own behalf, (Code, 3 2313,) the defendant cannot complain on 
error that the court rejected a portion of his testimony in reply, 
uniess the record affirmatively shows that the portion rejected 
by the court wasa denial of some fact sworn to by the plaintiff. 
English v. Wilson.. 

35. Re-examination —When ‘the denoelliels of ‘i soniui plaintiff 
has been taken, at the instance of the defendant, on inter- 
rogatories and cross-interrogatories, it may be re-taken by the 
beneficial plaintiff under the act of 1856, (Session Acts 1855-6, 
p- 28,) on making the prescribed affidavit ; and it is no objection 


. 201 
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to the second deposition, that the commission does not state 
that it is to operate by way of re-examination or cross-examina- 
tion.—Sal:marsh v. Bower & Co............006 setieees .- 613 
36. Onus of proof—In appeal cases from a juuntioo's court, wanes 
the sum in controversy exceeds $20, if the defendant testifies 
to the fact of payment in support of his plea, and his testimony 
is contradicted by the plaintiff, (Code, 2 2779,) the onus is on the 
defendant to prove the payment; the rule established by the 
case of Jordan v. Owen, 27 Ala. 152, as applicable to cases in 
which the plaintiff seeks to establish the correctness of his 
demand by his own oath, (Code, 3 2313,) does not apply to such 
appeal cases.—McLendon & Robinson v. Hamblin...... 





IX. Primary anpD SEconDARY. 


37. Production of papers on notice—Under a notice to plaintiff to 
produce “ the books and papers in his possession containing all 
the business transactions had between him and the defendant 
relative ¢o the subject-matter of the suit,” certain books, papers 
and letters having been produced, “all which were subject to 
the inspection and use of the defendant, and witnesses were 
examined as to some of said books as evidence,”—the defendant 
is not entitled to read one of the letters in evidence, without 
proof of handwriting.—Stetson v. Lyons............seeseeeeeeees 140 


X. Recorps anp JuDGMENTS. 

38. Admissibility of record as evidence—In detinue for a slave, the 
record of achancery suit, in which the plaintiffs vendor was 
complainant, and third persons were defendants, is not admis- 
sible evidence against the plaintiff, to show that, after the sale 
to him, his vendor also sold the slave to the defendants i in that 
suit—Johnson v. Marshall.. eee eer 522 

39. Conclusiveness and effect as sili of atorleenery parton donee. 
In a proceeding before the probate court for the settlement of 
a guardian’s accounts, the auditing and stating of the account 
by the judge, by which a balance is ascertained against the 
guardian, is but the interlocutory ascertainment of a fact pre- 
liminary to a decree, and is not evidence against the ward, in a 
subsequent chancery suit, when it appears that, before the ren- 
dition of a final decree, the ee was voluntarily dismissed 
at his instance.—Capell v. Landano... sane ininvenssares ERD 

40. Conclusiveness of judgment pines a petition ‘for the oaper- 
sedeas of ati execution is filed by one of the defendants in. the 
judgment, who was the surety of his co-defendant, setting up a 
contract between his co-defendant and the plaintiff, to the effect 
that an account held by the former on the latter, equal to the 
amount due on the judgment, should be credited on the judg- 
ment,—-the judgment of the court, dismissing the supersedeas, is 
conclusive on the petitioner, ina subsequent action on the 
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EVIDENCE—conrinvep. 
account, as to the making of the alleged contract, but is not 

prima facie conclusive against the correctness of the account. 
Saltmarsh v. Bower & Co............. vesstsenssens GEO 

Al. Effect of recitals of pn as stl: sive a ve sanaalagl 
showing the proceedings had on a petition for the supersedeas of 
an execution, is offered in evidence ina subsequent suit, the 
petition for the supersedeas, though admissible in evidence as a 
part of the record, is not sig evidence of the facts stated 
in it.. oo secee « cocceescccees 

42. Cimon of sheviif’s 8 aber ~The sheriff’ 8 rene n on an 
execution, showing who was the purchaser at his sale, is not 
conclusive on the real purchaser.—Wyatt v. Stewart.........048 7 


XI. Supstance or Issuz, AND VARIANCE. 


43. Escape—Under an indictment against a sheriff for a negli- 
gent escape, a conviction may be had on proof of a voluntary 
escape, because the latter necessarily includes the former. 
Nall v. The State 262 

44. Homicide of slave by white person —Under an indictment against 
a white person for the murder of a slave, (Code, 3 3295,) a con- 
viction may be had for manslaughter in the second degree — 
Hudson v. The State 


EXECUTION. 

1. Place of selling property under execulion—In an action on a 
sheriff's official bond, against him and his sureties, to recover 
damages for his wrSngful act in selling cattle under’ execution 
at a place not authorized by law, (Code, 3 2446,) a plea in bar, 
averring that the place where the cattle were sold was “a place 
in the neighborhood where they were levied on, and the most 
convenient place thereto at which they could be sold for the 
best price,” presents a full defense to the action—Sheppard v. 
Shelton 

. Levy of fi. fa. against partner individually on partnership effects. 
It is settled in this State, that a sheriff, having in his hands an 
execution against one member of a partnership, may levy it on 
that partner’s undividual interest in the partnership effects, and, 
for his own protection, may take the goods into his exclusive 
possession.—Andrews v. Keith 

3. Rights of purchaser at sheriff’s sale-—A purchaser at sheriff's sale 
under execution, of the interest of one of several partners, does 
not acquire a right to the exclusive possession of the partner- 
ship effects, but only becomes a tenant in common with the 
other partners ; and the effects are still liable to the partnership 
debts, to the same extent as before the sale.............. 722 

4. Delivery of possession to purchaser.—Although the sheriff may, 
generally, refuse to deliver the property to the purchaser until 
the purchase-money is paid or tendered; yet, if he makes it 
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EXECUTION—continugp. 
one of the conditions of the sale, when selling partnership 
effects under execution against one of the partners individually, 
that he will make actual delivery of the goods to the purchaser, 
he cannot, in an action brought by him to recover the purchase- 
money, be heard to insist that he had no authority, as sheriff, to 
make such stipulation 
. When purchaser at sheriff's sale may maintain real action.—A pur- 
chaser of land at sheriff's sale does not obtain such a title as 
will support a real action in the nature of an ejectment, when it 
appears that the defendant in execution, although he had him- 
self paid the purchase-money, took the conveyance in the name 
of his son.—You v. Flinn 





EXECUTORS AND ADMINISTRATORS. 


1. To whom administration may be granted.—The fact that an appli- 
cant for letters of administration has, without authority, inter- 
meddled with the intestate’s effects, and disposed of some of ° 
the property belonging to the estate, does not, per se, disqualify 
him fox the office of administrator, (Code, 2% 1658, 1668,) nor 
render his appointment irregular.—Bingham v. Crenshaw 

. Implied waiver of right of administration—The failure of the 
widow to apply for letters of administration on the estate of 
her deceased husband, before the expiration of forty days after 
his death became known, is an implied waiver of her right ‘to 
the administration, (Code, %% 1668-69 ;) and the pendency of 
another administration, improvidently granted before the ex- 
piration of the forty days, does not excuse herfailure, nor relieve 
her from its consequences.—Curtis v. Burt.............. 0 ceeeeees 

3. Same.—tThe largest creditor of the estate, having perfected his 
right to the administration, by filing his application, within the 
time prescribed by the statute, (Code, 24 1668-69,) asking the 
grant of administration to himself, and the revocation of letters 
improvidently granted to another, cannot be held to have aban- 
doned the right, by subsequently filing another petition, asking 
the revocation of letters granted to the widow, without notice 
to him; on the resignation of the administrator whose removal 
he asked in his first petition... 

. Validity of grant of ininditetion . fom tateetlader ‘~ 
statutes of this State, (Code, 32 1660, 1673, 1683,) as at common 
Jaw, administration may be granted to a married woman, if her 
husband consent to her appointment ; and when the validity of 
her administration is collaterally assailed, her husband’s consent 
will be presumed.—-English v. McNair.. 

. Validicy of grant of administration on unate af non- nestled ie 
tator.—A grant of general letters of administration, by a probate 
court of this State, on the estate of a non-resident decedent, 
who died in the State of his residence, leaving a valid last will 
and testament, and owning property here in the county in which 
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EXECUTORS AND ADMINIS TRATORS—continve D. 


such letters of administration were granted, (Code, 22 670, 1621, 
1630, 1664-67,) fhough irregular and voidable, cannot be held * 
void when collaterally attacked.—Broughton v. Bradley 
6. For what fraud grant of administration may be collaterally im- 
peached.—-A grant of general letters of ‘administration, by a pro- 
bate court in this State, on the estate of a foreign decedent, who, 
dying in the State of his residence, left assets here in the county 
in which such letters of administration were granted, cannot be 
collaterally impeached for fraud, in an action brought against 
such administrator by the decedent’s foreign executor, on proof 
that the action was pending when the administrator applied for 
the grant of letters to himself, that he failed to state the fact of 
the existence of a will, and that he misrepresented the value of 
the assets in the county............. . 694 
7. Revocation of letters of dilsnbnistration par weieee letter of adatin- 
istration, granted by a probate court in this State, on the estate 
of a foreign decedent,.who had effects in the county in which 
such appointment was made, may be revoked on the appli@ition 
of the decedent’s foreign executor, (Code, 22 1696-97,) on proof 
that the decedent left a valid will, which had been admitted to 
probate in the foreign State in which he lived and died; and 
that such administrator, pending an action against him by the 
foreign executor, procured the grant of administration to him- 
self by false and fraudulent representations.................. 694 
. Action by foreign executor defeated by domestic grant of administra- 
tion to defendant.—In an action brought by a foreign executor, 
who has complied with all the requisitions of the statute, (Code, 
2 1934,) plea puisdarrein continuance,setting up the grant of letters 
of administration to the defendant, after the commencement of 
the suit, by a probate court of this State which had jurisdiction 
of the subject-matter, presents a good defense to the further 
maintenance of the action 
9. Executor’s power under will to sell realty—Where a testator 
directed that his entire estate, after the payment of his debts, 
should be kept together “for the support, maintenance and 
education” of his children ; that no account or charge should 
be made against any of them for necessary support and educa- 
tion ; that when either of his daughters became of age or 
married, she should have one-sixth part of the estate “ converted 
into slaves, and settled upon her, to her sole and separate use ;” 
and that as his sons severally became of age, their portions of 
the estate should “be paid to them in cash,”’—held, that the 
executor had no power under the will to sell the entire real 
estate at private sale, although two of the children were in a 
condition at the same time to demand the payment of wee 
respective shares.—Walker’s Heirs v. Murphy.. eae: 
10. Notice of final settlement.-On the final settlement of an sdtain- 
istrator’s accounts under the act of 1854, (Session Acts 1853-4, 
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EXECUTORS AND ADMINISTRATORS—conrtinugp. 
p. 24,) the same notice must be given as in case of final settle- 
ments under section 1805 of the Code ; and if the day appointed 

in the notice happen to fallon Sunday, the court has no authority 

to proceed with the settlement on the next day.—McRee v. 
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FRAUD. 
1. What constitutes fraud—A false representation of a material 






















fact by the vendor, though not known by him at the time to be 
false, may constitute a fraud on the purchaser —Kelly’s Heirs 
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2. Retention of possession by vendor as evidence of fraud.—The reten- 
tion of the possession of personal property, by the grantor in 
a deed of trust for the benefit of creditors, after the property 
has been sold at public auction by the trustee pursuant to the 
terms of the deed, is not vidi cea evidence of fraud.—W yatt 


NES sc go os ania bine 8450 ase bedies ‘pees Chap enc euss 116 
See, also Caancery, 3, 17-21. 











FRAUDS, STATUTE OF. 


1. Guaranty of note held within statute of frauds.—A guaranty en- 
dorsed on a promissory note, then past due, in these words, “I 
guaranty the payment of the within note by the lst January, 
1857,” dated October Ist, 1853, is a “ promise to answer for the 
debt, default, or miscarriage of another,” within the meaning of 
section 1551 of the Code.—Rigby v. Norwood................. 129 

2. Requisitions of statute of frauds as to written contratts—A _ con- 
tract within the statute of frauds, (Code, 31551,) to be valid, 
must not only be in writing, subscribed by the party to be 
charged therewith, or by some other person by him thereunto 

,lawfully authorized in writing, but must also express the con- 
sideration : section 2278, which makes written contracts, when 
the foundation of the suit, presumptive evidence of a considera- 
tion, does not apply to contracts within section 1551.......... 129 

3. Sufficiency of complaint on contract within statute of frauds.—In 
declaring on a contract within the statute of frauds, it 1s not 
necessary that the complaint should show a compliance with 
the requisitions of the statute........... cece eee cece ee eeee 129 























FRAUDULENT CONVEYANCES. 
See, DEEps, 6-9. 


GARNISHMENT. 
See, ATTACHMENT, 7. 


GIFT. 
See, Deeps, 1. 
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GUARANTY. 
See, Fraups, Statute or, 1. 


GUARDIAN AND WARD. 


1. Authority of guardian by nature—A father has, as natural guar- ss, 
dian of his infant child, no authority over the estate or effects 
of the child—Nelson v. Goree’s Adm’r...........ceeeeen aces 565 
2. Same.—A father has no authority, as guardian by nature of his 
infant child, to receive money or slaves belonging to the child ; 
and if he receives such money or slaves, the chancery court 
will interpose, on a proper application, and require him to give 
: bond with surety for the faithful discharge of his duties as 
NN 1 BI ois 54 5 no 540 viesnn ee cae nanan 15 
3. Validity of guardian’s bond.—Prior to the passage of the act of 
1843, (Clay’s Digest, 272,% 26,) the orphans’ court had no 
authority to appoint a guardian of a child who had a living 
father ; consequently, a bond taken by that court, prior to the 
passage of the act of 1843, from a father who was appointed 
guardian of one of his infant children, is inoperativeas a statu- 
tory bond ; and to render it valid as a common-law bond, it 
must be supported by a consideration...............20ceeeee 15 
4. Consideration. of common-law bond of guardian.—If a father, 
having been appointed without authority guardian of his infant 
son, and having thereupon executed a bond for the faithful dis- 
charge of his duties as such guardian, by virtue of such bond 
receives money or property belonging to the child, which he 
would otherwise have had no authority to receive, this consti- 
tutes a sufficient consideration to support the bond at common 
ey eT bjin Smt tapes mate hae eta wntealnd Seana ye 
. Condition of guardian’s bond.—The fact that a guardian’s bond 
is conditioned for his faithful performance of the “ duties of 
guardian fo the said ward,” does not show that the guardianship 
is restricted to the person of the infant... .............006- a 
6. Liability of guardian and his sureties —Where a guardian has 
received a legacy for his ward from the testator’s executor, in- 
cluding a portion of the proceeds of a sale of lands by the 
executor, neither he nor his sureties can avoid liability therefor 
to the ward, by setting up the invalidity of the executor’s ap- 
pointment, or his want of authority to make the sale.......... 15 
7. When statute of limitations begins to run as between guardian and 
ward.—The statute of limitations does not commence to run 
against a ward, seeking a settlement in equity of his guardian’s 
accounts, until the termination of the guardianship........... 15 
8. Commissions of guardian on receipts—Under the provisions of 
the Code, (23 2039, 1825,) a guardian is not entitled, on settle- 
ment of his accounts, to more than two and-a-half per cent. 
commissions on the amount of his receipts.—Allen v. Martin... 442 
9. Commissions on disbursements.—A guardian is not entitled to com- 
missions on the amount of money which is ascertained on final 


or 
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GUARDIAN AND WARD—continueEp. 
settlement to be in his hands, and for which a decree is rendered 
in favor of his ward ; that not being a disbursement 





See, also, Cuancery, 25. 
‘ 


HUSBAND AND WIFE. 

1. Husband’s rights to emblements of wife’s separate estate—On the 
death of the husband before the maturity of the crop planted 
by him on the wife’s lands, and cultivated with the slaves 
belonging to her separate statutory estate, his administrator is 
entitled, as against the surviving wife, to the proceeds of such 
crop. Bennett v. Bennett . 

. Husband’s rights in wife's real estate—Under the laws of Missis- 
sippi, (Hutchinson’s Miss. Code, 496-8,) the husband becomes 
tenant by the curtesy in lands conveyed to his wife during 
coverture, on the birth of issue and subsequent death of the 
wife.—Nelson v. Goree 

3. Wife's interest as distributee in estate of deceased husband.—In esti- 
mating a widow’s distributive interest in the estate of her 
deceased husband, (Code, 2 3 1991-92,) property secured to her 
sole and separate use under the provisions of her father’s will 
is not to be considered as a part of her separate statutory estate ; 
secus, as to slaves received by her under the allotment of the 
commissioners appointed to divide her father’s estate,in payment 
of a sum of money which he held as her trustee under the will 
of her grandmother, and which was not bequeathed to her sole 
and separate use.—Huckabee v. Andrews 

. Separate estate in wife created by parol.—It is now the settled law 
of this State, that a separate estate in a married woman may be 
created by a parol gift of slaves, consummated by delivery. 
Paulk v. Wolfe, Gillespie & Co ; 

. Bequest construed not to create separate estate in wife—Where. a 
t@Btatrix devised and bequeathed one-fourth part of her entire 
estate to each of her sons and sons-in-law, as trustee, “ upon the 
following uses and trusts”—viz., to the first, “that he shall take 
possession of the same at my death, and have and hold it for the 
sole use, benefit and behoof of his five children ;” to the second, 
“that he shall take possession of the same at my death, and 
have and hold it for the sole proper benefit, use and advantage of 
his six children ;” to the third, “ that he shall take possession of 
the same at my death, and have and hold it to the onlu proper use, 
benefit and advantage of his three youngest children ;” and to 
the fourth, “ that he shall take possession of the same at my 
death, and have and hold ittothe only proper use, benefit and ad- 
vantage of his children.”—held, that a grand-daughter who 
claimed under the second clause, and who ,was unmarried at the 
death of the testatrix, did not take a separate estate in the 
property bequeathed to her.—Huckabee’s Adm’r v. Andrews.. 646 

6. Difference between separate estates created hy statute and by contract. 
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HUSBAND AND WIFE—continvep. 
An averment in a bill in chancery, that a married woman holds 
property “ to her sole and separate use,” shows that her estate 
was created by contract, and not by statute——Cowles and Wife 
v. Morgan 
7. Power of wifeto charge statutory separate estate—Whether the 
wife has power to charge her statutory separate estate with the 
payment of any other debts than those specified in section 1987 
of the Code—“ this question,” the court say, “we leave open 
and undecided, and when it shall hereafter arise, we will not 
regard ourselves as trammeled in its investigation by the inci- 
dental remark in Durden v. McWilliams, 31 Ala. 438.”............. 535 
. Power of wife to charge separate estate created by contract—A 
promissory note, exécuted by the wife during coverture, jointly 
with her husband, is a charge on her separate estate created by 
contract svbeasce'sccle gee since 
. Same——In the view of a court of equity, a -aieoeied woman has 
the same power over her separate estate, created by contract, 
as if she were a feme sole, and may transfer or dispose of it at 
pleasure.—Paulk v. Wolfe, Gillespie & Co.. els .. 541 
10. Conveyance of wife's separate estate under wt ¢ 1850 t's a mar- 
ried woman, while yet an infant, joins with her husband in a 
conveyance of her separate statutory estate under the act of 
1850, (Session Acts 1849-50, p. 63,) the deed is voidable as to 
her; and a bill in equity, filed within a reasonable time after 
attaining htr majority, is an appropriate mode of avoiding it. 
Greenwood v. Coleman...... ks trie Rid ins pee eeae ee . 150 
11. When action lies against wife’s administrator for supplies fur- 
nished to family—An action at Jaw does not lie against. the 
administrator of the deceased wife, to charge her separate 
estate with the payment of articles of “comfort and support of 
the household,” (Code, 2 1987,) furnished during the coverture. 
Rodgers v. Brazeale 
12. Validity of secret marriage-settlement—A marriage-settlement, 
secretly executed by a widow two days before her intended 
second marriage, without the knowledge of her intended hus- 
band, conveying her property to her separate use during her 
‘life, with remainder to her children, cannot be held fraudulent 
as against the husband’s marital rights,in a controversy be- 
tween him and the children, when it appears that, at the time 
the settlement was executed, the widow was pregnant _ her 
intended husband.—Anonymous.. wcgpaiela Sten iteoe es 
13. Trust not implied against badbind-é in . favor of wife. An: agree- 
ment on the part of the husband, to pay for certain slaves, pur- 
chased by him at the administrator’s sale of the estate of his 
wife’s deceased father, outof his wife’s distributive share of 
the estate, which constituted a part of her separate estate 
under the statutes of this State, does not constitute him a trus- 
tee for his wife, when it appears that he took the title in his 
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HUSBAND AND WIFE—continvep. 
own name, and that the purchase-money was afterwards paid 
by the wife, as his executrix, out of her distributive share. 
Reaves v. Garrett 

14. Form of decree directing application of surplus proceeds of wife’s 
separate estate, after payment of charge-——Where asale of the wife’s 
separate estate created by contract, for the satisfaction of a 
charge created by her, is ordered by the chancery court, the 
decree should direct the surplus of the proceeds of sale, after 
satisfaction of the complainant’s debt, to be paid to her alone, 
and not to her and her husband ; but the appellate court, while 
reversing the chancellor’s decree for an error in this respect, 
will itself render the proper decree.—Cowles v. Morgan 

15. Validity of grant of administration to feme covert—Under the 
statutes of this State, (Code, 22 1660, 1673, 1683,) as at common 
law, administration may be granted to a married woman, if her 
husband consent to her appointment ; and when the validity of 
her administration is collaterally assailed, her husband’s consent 
will be presumed.—-English v. McNair........... cece cece ceceee 


See, also, Divorce. 


INDIAN RESERVATIONS. 
1. Construction of Dancing Rabbit Creek treaty—Under the 14th 


article of the treaty between the United States and the Choctaw 
Indians, concluded at Dancing Rabbit creek on the 15th Septem- 
ber, 1830, the reservation to which each “head of a family” was 
entitled is limited to one section, or six hundred and forty acres 
of land; and the other reservations, to or for each child of the 
family, were intended to confer a beneficial interest on the chil- 
dren themselves, either to them directly, or to their parents in 
trust for them.—Wilson v. Wall and Wife 

. Title to Indian reservation—Although the treaty itself estab- 
lishes the existence and extent of the right which the benefici- 
aries take in the reservation thereby secured to them, yet the 
title to the particular lands to which each was entitled is con- 
veyed by the patent subsequently issned. ya's oss 

. Trust implied against holder of legal title. nar patent ‘helag 
issued to a Choctaw Indian “and eg heirs,” for all the lands to 
which he and his several children were entitled as their reser- 
vations under the treaty of 1830, a court of equity will hold the 
legal title subject to the equitable rights secured to the children 
by the treaty 


INFANTS. 
See, CHancery, 9-14. 
INSOLVENT ESTATES. 


1. Failure to file claim.—A claim against an insolvent estate, which 
has not been filed within the time required by law, is not avail- 
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INSOLVENT ESTATES—continugp. 
able as a set-off in an action Pst by the administrator. 
Bell’s Adm’r v. Andrews.. ‘hs isa sus ees 

2. Same.—If any surplus remains in the Vani of he adinintans ator 
of an insolvent estate, after paying in full all the claims of credi- 
tors which were filed and verified within the time prescribed 
by the statute, (Code, 3 1847,) the distributees of the estate are 
entitled to it, in preference to creditors whose claims were 
rejected because not — filed and verified —Puryear v. 
6 Seedtans 

3. Sufficiency of a ae ver aie dei jen affidavit of the ovetts 
tor himself, or of a third person, to the effect “ that the annexed 
account is just and correct, to the best of his knowledge 
and belief,” without more, is not a sufficient verification of a 
claim against an insolvent estate—Dennis v. Coker’s Adm'r.... 

4. Amendment of insufficient verification of claim.——The act of 1858, 
(Session Acts 1857-8, p. 37,) authorizing the amendment of 
insufficient affidavits, does not apply to a case in which nine 
months after the declaration of insolvency had expired before 
SE I i etic lis dhinideviatessGaee 

5. When administrator of insolvent estate may sue——The adminis- 
trator of an insolvent estate, whose intestate had an undivided 
half interest as tenantin common ina block of stores, may 
maintain a bill in equity against the lessee of one of the stores, 
to restrain an improper sub-letting, which would impair the 
value of the property, and diminish the amount of the rents. 


INTERPLEADER. 
1. When interpleader lies at law—In an action by the husband’s 
administrator against his commission-merckants, to recover the 
proceeds of cotton shipped by the husband and sold in his life- 
time, the defendants cannot, under section 2144 of the Code, ask 
the substitution of the wife’s personal representative and dis- 
tributee.as a defendant in their stead; and although a different 
rule might possibly prevail, as to the proceeds of cotton received 
by the defendants after the husband’s death, and sold by agree- 
ment between the respective representatives of the husband 
and wife; yet, if the action is brought to recover the entire 
proceeds of both sales, there can be no interpleader at all, since 
it is not permissible to divide the action into two distinct suits. 
Nelson v. Goree... . 
2. Waiver of shjanion to ir Vaal sanesplnedten, —If ‘the plaintiff faile 
to object to the order of substitution at the time it is made, he 
cannot afterwards claim any advantage on account of its being 
rr TI nas sce hicidennavcanssctsanennacieiaiennab ee , 


JOINT TENANTS, AND TENANTS IN COMMON. 


1. Tenancy in common created by letting on shares—A contract, by 
which the owner of land lets it to another for cultivation, and 
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JOINT TENANTS, AND TENANTS IN COMMON—conrtinvuep. 


agrees to receive as compensation a portion of the specific 
products, creates a tenancy in common between them in such 
products.—Williams v. Nolen.. 1 aw Re eben ahd 0 Wee 
2. When action lies between wae in common. endl names in 
common cannot maintain an action of trover against his co- 
tenant, without proof that the common property has been de- 
stroyed, sold, or otherwise disposed of by the defendant 





JUDGMENTS AND DECREES. 


1. Rule of construction of judgments and orders of court.—The gen- 
eral rule of construction, applicable to_statutes, contracts and 
wills, which requires that effect should, if possible, be given to 
every word and clause, applies with peculiar force to the judg- 
ments and orders of courts of record.—Ex parte Beavers 

2. Conclusiveness and effect as evidence of interlocutory probate decree. 
In a proceeding before the probate court for the settlement of 
@ guardian’s accounts, the auditing and stating of the account 
by the judge, by which a balance is ascertained against the 
guardian, is but the interlocutory ascertainment of a fact pre- 
liminary to a decree, and is not evidence against the ward, in a 
subsequent chancery suit, when it appears that, before the ren- 
dition of a final decree, the a was voluntarily dismissed 
at his instance.—Capell v. Landano... Spaphbas 

3. Conclusiveness of judgment—Where a oie Sor the super- 
sedeas of an execution is filed by one of the defendants in the 
judgment, who was the surety of his co-defendant, setting up a 
contract between his co-defendant and the plaintiff, to the effect 
that an account held by the former on the latter, equal to the 
amount due on the judgment, should be credited on the judg- 
ment,—-the judgment of the court, dismissing the supersedeas, is 
conclusive on the petitioner, ina subsequent action on the 
account, as to the making of the alleged contract, but is not 
prima facie conclusive against the correctness of the account. 
Saltmarsh v. Bower & Co.. slopes seesee 

4. Same.—A judgment incwered aque pelncigal: aad agent; by 
the owner of certain personal property, which the agent had 
tortiously taken under a contract with his principal, is conclu- 
sive on the principal, as to the title of the property, in a subse- 
quent action brought against him by the agent on an implied 
promise of indemnity against damages in the execution of the 
agency.—Moore v. Appleton.............. .-. 147 

. Effect of recitals of record as tla, cla a a et snanelit, 
showing the proceedings had on a petition for the supersedeas of 
an execution, is offered in evidence ina subsequent suit, the 
petition for the supersedeas, though admissible in evidence as a 
part of the record, is not competent evidence of the facts stated 
in it——Saltmarsh v. Bower & Co.. a 

6. Admissibility of record as evidence. —in detinue for a a ‘seve, the 
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JUDGMENTS AND DECREES—continurep. 

record of achancery suit, in which the plaintiffs vendor was 
complainant, and third persous were defendants, is not admis- 
sible evidence against the plaintiff, to show that, after the sale 
to him, his vendor also sold the slave to the defendants in that 
suit—Johnson v. Marshall... .... 2... 1. .ssseeeceees 

. Form of decree directing eighiuation of eenigiies weal of wife’s 
separate estate, after payment of charge.—W here asale of the wife’s . 
separate estate created by contract, for the satisfaction of a 
charge created by her, is ordered by the chancery court, the 
decree should direct the surplus of the proceeds of sale, after 
satisfaction of the complainant’s debt, to be paid to her alone, 
and not to her and her husband; but the appellate court. while 
reversing the chancellor's decree for an error in this respect, 
will itself render the proper decree.—Cowles v. Morgan 





See, AMENDMENT, 3-7. 


LACHES. 
1. When imputed to party —Kquity will not impute laches toa party, 
on account of his failure to institute judicial proceedings, until it 
is possible for him to institute a suit in which a decree might be 
rendered concluding the parties interested adversely to him ; as 
where he seeks the reformation of a deed, and the only parties 
adversely interested cannot be ascertained until the death of a 
person having a prior life estate —Shackelford v. Bullock.... 418 
. When applicable to bill to enforce vendor's lien.—A bill in equity, 
to enforce a vendor’s lien for the unpaid purchase-money of 
land, cannot be considered a stale demand, when filed within 
less than twenty years after the sale.—Relfe v. Relfe 500 
3. In making defense to note—The doctrine of laches, as applied in 
equity to bills for the enforcement of stale demands, is not ap- 
plicable to a case in which a party seeks to establish a defense, 
by way of equitable set-off, against an action at law ona note 
given for the purchase-money of land.——Kelly v. Allen 


LANDLORD AND TENANT. 

1. When equity will restrain lessee from’ sub-letting premises.—-A 
court of equity will restrain the lessee of a store, which had 
been rented and used by him asa drug-store, from sub-letting 
the premises to another, to be used for retailing spirituous 
liquors, when it appears that, although the contract of lease did 
not restrict the use of the house to any particular business, the 

" lessee fraudulently applied for a renewal of his lease in his own 
name, after having agreed to sub-let the house to a licensed re- 
tailer, because he knew that the landlord would not lease the 
premises for that purpose—Parkman v. Aicardi & Tool 
. Estéppel against tenaat by acknowledgment of title in another. 
A purchaser of land, who is in possession under a bond for titles 
executed by his vendor, and who afterwards acknowledges the 
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LANDLORD AND TENANT—continvep. 
validity cf a third person’s title, obtained by contract with his 
vendor, and consummated by patent from the United States, is 
not thereby estopped from setting up his own equitable title 
against-such third person, when it appears that his acknowl- 
edginent was made under a misapprehension as to the conclu- 


siveness of the patent against his superior equity.—Pearce v. 
er PO eee peer are pe ten eer ere re Peery eee 183 





LEGACY AND DEVISE. 

1. When legatees take per capita——Under a residuary bequest to “my 
niece, Frances Ellen Johnson, and the ehildren of my brother 
Richard,” the legatees take per vain and not per er 
Smith v. AGhUrSt: isk s 5.5500. . 208 

. Who take as “ kbd Under: a : ooaleensy haunt ie " ‘the 
children of my brother Richard,” children born after the testa- 
tor’s death take nothing ' 

. Validity of condition in restraint of marriage annexed to legacy. 
A condition or limitation in restraint of the marriage of a wid- 
ow, when annexed to a devise or bequest by her husband, is 
valid.—-Vaughn v. Lovejoy 

. Precatory words.—The words, “ But, should my said husband” 
(who was made sole residuary legatee) “die without issue of 
his body, zt s my wish and will he shall give all of said property 
to R.,” create a precatory trust in favor of R.—McRee v. Means, 349 

. Repugnancy.—It is a settled principle of law, that an absolute 
power of disposition or alienation in the first taker defeats a 
limitation over by way of executory devise ; but this principle 
does not invalidate a remainder, by way of executory devise, 
limited upon the death without issue of his body of the first 
taker, to whom the property was bequeathed, “to have and to 
hold to him, his heirs andassigns forever, to his use, behoof 
a OE RO ones Sle y's 6nd ses 0 aK ase sneee ss 349 

. Enlargement of life estate into fee by implication ——The established 
doctrine, that a charge for the payment of debts or legacies, on 
the person of a devisee whose estate is undefined, enlarges his 
estate itito a fee by implication, does not apply to a residuary 
bequest of the “balance” of the testator’s property after pay- 
ment of a legacy in money to another ; the payment of the leg- 
acy in money being a charge on the estate,and not on the 
person of the residuary legatee. . 

. Remoteness—The word seeniliadions as ik in persia 1302 of 
the Code, includes executory devises ; consequently, an execu- 
tory devise, limited to take effect on the death of the first taker 
“without issue of his body,” whatever might have been its 
effect at common law, is not void for remoteness under the Code, 

8. Construction of words “ bodily heirs” in bequest, as affected by rule 
in Shelley’s case and statutory provisions in this State-—A bequest 
in these words, “ I request and desire all of my property, both 
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LEGACY AND DEVISE--conrinvuep. 
real and personal, to be equally divided between my daughter, 
Louisa A. Mason, and Franklin 8. Pate, who are my true and 
lawful heirs ;” and “I will and desire the property which my 
daughter obtains from this my will, at her death to descend to her 
bodily heirs,”--would, under the law existing in this State prior 
to the adoption of the Code, vest the absolute title to the prop- 
erty in the first taker ; but, under the provisions of the Code, 
(2 1302, 1304, 1299,) vests only a life estate in the first taker. 
Mason v. Pate’s Executor............ ie 

. Respective rights of tenant for life and visnialiedlinia -man ; conniennags 
jurisdiction and practice—Where money is bequeathed to one 
person for life, with remainder to another, the probate court 
has no power to direct its payment to the tenant for life, on his 
execution of a refunding bond ; but should leave him to seek 
redress in chancery, where the proper practice is to allow him 
to take the money, on the execution of a suitable bond, and, in 
the event of his failure to do so, to lend it out on interest, and 
pay the interest to him annually... ‘ 

10. Bequest construed not to create eipalvaien astute i in aif a Whee a 
testatrix devised and bequeathed one-fourth part of her entire 
estate to each of her sons and sons-in-law, as trustee, “ upon 
the following uses and trusts”—viz., to the first, “that he shall 
take possession of the same at my death,and have and _ hold it 

for the sole use, benefit and behoof of his five children ;” to the 
second, “that he shall take possession of the same at my death, 
and have and hold it for the sole proper benefit, use and advantage 
of his six children ;” to the third, “ that he shall take possession 
of the same at my death, and have and hold it to the only proper 
use, benefit and advantage of his three youngest children ;” and to 
the fourth, “ that he shall take possession of the same at my 
death, and have and hold it to the only proper use, benefit and 
advantage of his children ;”—-held, that a grand-daughter who 
claimed under the second clause, and who was unmarried at 

‘the death of the testatrix, did not take a separate estate in the 
property bequeathed to her.—Huckabee’s Adm’r v. Andrews.. 

11, Election by legatee—Where slaves belonging to the wife’s 


separate estate, together with other property, are bequeathed. 


by her husband to her, during life or widowhood, with remain- 
der to another, she cannot take both under and against the will, 
but will be compelled to elect.—Reaves v. Garrett’s Adm’r. . 
12. What constitutes election—In such case, an election to take 
under the will will not be implied from the facts, that the wid- 
ow propounded her husband’s will for probate, qualified as 
executrix, acted in that capacity for about fifteen months, 
returned the slaves in her inventory of the estate, charged her- 
self in an annual settlement with their appraised value, kept 
possession of all the property until her resignation as executrix, 


. 379 


. 379 


. 558 
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LEGACY AND DEVISE—continvep. 
and once declared that she intended to abide by the will, not- 
withstanding she was apprised of her adverse right 558 





LIENS. 

1. Conflicting liens of attachment at law and equitable writ of seizure. 
If a sheriff, having in his hands an attachment at law, receives 
a writ of seizure issued by the chancery court, before he has 
levied the attachment, he can only execute the chancery process, 
unless he can find property not embraced in the writ of seizure, 
on which to levy the attachment.—Read & Co. v. Sprague 
NS Wits Ae dW iwKd OR WAK WOR RED on ad ereeoed oe 101 

2. Conflicting liens of judgment and mortgag ievsidl stay of execution 
on a judgment, by order of the plaintiff, i is constructively fraud- 
ulent as against a bona-fide creditor, who, during the suspension, 
acquires a mortgage or deed of trust on the debtor’s lands, to 
secure an antecedent debt; and the lien of the judgment, in 
such case, will be postponed to the mortgage or deed of trust. 
(Overruling Doe d. Leverich v. Bates, 6 Ala. 480.)—Sanford v. 
Ogden, Ferguson & Co....... ‘nennees 


LIMITATIONS, STATUTE OF. 

1. When statute begins to run as between guardian and ward.—The 
statute of limitations does not commence to run againsta ward, 
seeking a settlement in equity of his guardian’s accounts, until 
the termination of the guardianship.—Als : 15 

2. When statute runs against infant remainder-man.—The statute of 
limitations is no defense toa bill-filed by a remainder-man, 
agaiust the grantor in a voluntary conveyance, seeking a recov- 
ery of the slaves conveyed, together with an account of their 
hire and profits, when it appears that the grantor set up no 
adverse possession during the life of the first taker, that the 
remainder-man was an infant when his right accrued, and that 
the bill was filed within three years (Code, 3 2486) after he had 
attained his majority——Greenwood v. Coleman........ ieeanibeseeeess 

3. Appeal from probate decree.—Five days is the limitation of an 
appeal from an order of the probate court removing an execu- 
tor on account of his failure to give bond when required, (Code, 
#1888;)and if an appeal is taken after the expiration of that 
time, the appellate court will dismiss it ex mero motu, without 
any objection on the part of the appellee.—Holtzclaw v. Ware. 

4. Vendor's lien not barred by statute of limitations—A_ vendor’s lien 
for the unpaid purchase-money of land, under a parol executory 
contract of sale, is not lost or destroyed because the statute of 
limitations has effected a bar against an action at law to recover 
the purchase-money.—Relfe v. Relfe...........cssseesssrseeeees 

5. Prescriptive easement.—In an action to recover damages for 
overflowing plaintiff's lands by the formation of a sand-bank in 
a stream, caused by an accumulation of the sand which was 
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LIMITATIONS, STATUTE OF--continvep. 
washed down into the stream through a ditch dug by defendant, 
a plea, averring that the ditch had been dug and used by de- 
fendant for a period of ten or twenty years, presents no defense ; 
for, although a right to an easement on another’s lands may be 
acquired by adverse enjoyment, for the period which, under 
the stati :e of limitations, bars a right of entry on land ; yet the 
presumed right is never allowed an extent beyond the adverse 
user, and the mere use of the ditch for ten or twenty years does 
not show any consequential injury to the plaintiffs lands for 
the same length of time.—Roundtree v. Brantley.......... 

6. Limitation of actions for injuries to lands——An action to recover 
damages for overflowing lands is barred within one year ; such 
action being governed by the 6th subdivision of section 2481 of 
the Code, and not by the first subdivision of section 2477 


See, also, LacuEs, 
ADVERSE PossESSION. 


MAINTENANCE. 

1. What constitutes maintenance——The vendor of a chattel, having 
given an express or implied warranty of title, is not guilty of 
maintenance in upholding the suit of the purchaser involving 
the title —Williamson v. Sammons... .....ce0.eeescssseereees 


MANDAMUS. — 

1. When it lies—When the citcuit court, improperly construing 
an agreement of record between the parties to a pending suit, 
allows the plaintiff to file an amended complaint contrary to 
the terms of the agreement, the supreme court will award a 
mandamus to enforce the agreement.—Ex parte Lawrence 


MORTGAGE. 

1. Validity of mortgage—A mortgage, given for the indemnity of 
a surety, is not rendered fraudulent and void on its face as to 
creditors,by the insertion ofa clause conferring on the mortgagee 
a discretionary power of sale for his own protection ; nor by a 
recital that sundry judgments have already acquired a lien on 
the property, which the mortgagor has yo desire to avoid ; nor 
by a reservation to the mortgagor of the property exempt from 
levy and sale under execution at law.—Walthall v. Rives, Battle 
oh eer eee . ; 

. Validity of unrecorded mortgage——An unrecorded mortgage is 
valid and operative. notwithstanding the want of registration, 
as against a plaintiff in execution who had actual notice of it 
before he acquired a lien.—Wyatt v. Stewart 

3. Estoppel against mortgagee from buying property under older lien. 
The acceptance of a mortgage does notestop the mortgagee from 
purchasing the mortgaged property under judgments having a 
lien paramount to that of the mortgage 


544 





790 INDEX. 


MORTGAGE—conTINUED. 

4, When mortgage sale will be set aside in equity, on account of trus- 
tee’s misconduct—The fact that a trustee, in making a sale of 
property under mortgage or deed of trust, knew that the pur- 
chaser was bidding for the mortgagee, is not sufficient to induce 
a court of equity to set aside the sale—Lucas v. Oliver.... 





NEW TRIAL. 

1. Coustruction of order granting new trial—On motion for a new 
trial,an order in these words, viz., “It is considered that said 
motion be granted, upon the payment of all the costs in the 
case,and the costs of this motion, within ninety days ; for which 
let ex@cution issue,’~-is an absolute, unconditional grant of a 
new trial—Ex parte Beavers Reuss 

2. What constitutes payment of costs in performance of saniition. 
Under an order granting a new trial, “on the sole condition 
that the plaintiff pay all costs in four months,” nothing but an 
actual payment in money, within the prescribed time, can be 
deemed a compliance with the condition, unless the defendant 
consents to receive something else in satisfaction of the costs. 
Screws v. Upshaw (Penn dete hier toed canes OO 





NONSUIT. 

1. Voluntary nonsuit on award.—W hen a pending suit has been sub- 
mitted to arbitration, and an award has been rendered by the 
arbitrators, conforming substantially with the provisions of the 
Code, (#2 2707-21,) the plaintiff cannot prevent the award from 
being entered up as the judgment of the court by taking a vol- 
untary nonsuit.—Davis v. Forshee 107 

2. Nonsuit on verdict for plaintiff for less than $50.—Section 2365 
of the Code, which requires the plaintiff to be nonsuited, on a 
verdict in his favor for an amount less than that of which the 
court has jurisdiction, unless he makes the affidavit prescribed 
by that section, applies only to actions ex contructu, and does 
not include an action of trover. (A. J. Watxer, C. J., dissenting.) 
UNE ib She pisn's Kamae sod weenie d ute So 0'a dprbensesesuees 


OVERRULED CASES. 
1. Doe d. Leverich v. Bates,6 Ala. 480, overruled by Sanford v. 
Ogden, Ferguson & Co.............cee000 


PARTNERSHIP. 

1. Declarations of partner admissible against partnership.—The 
declarations or admissions of one partner, in the course of the 
partnership business, tending to show a recognition by the 
partnership of the firm name by which it is sued, are admissible 
evidence against the partnership.—Jemison, Ficklin & Co. v: 
Minor & Bizzell (on pohinsenpanne ees ise ss 

2. Competency of partner as witness——lIn an action against a partner- 
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PARTNERSHIP-—-continvep. 
ship, by its firm name, (Code, 3 2142,) to recover damages for 
the loss of a hired horse, a partner in the firm to which the 
horse was hired is not a competent witness for the defendants, 
to show that they did not transact business under the name by 
WHICH Chey WOTO OHNE Foo 6 555 foe weide es Saeeneiete wes ives 3S 
3. Service of writ on partners—Where the summons describes the 
two defendants as late partners, but the complaint contains no 
such description or averment; me the summons is executed 
on but one of them, who alone appears and pleads, the rendi- 
tion of judgment against both is unauthorized.—Davidson & 
Srady v. Biveet & Pergason. occ iccss ccicccver cevedivtsiens 125 ‘ 
4. Levy of fi. fa. against partner individually on ponte ship effects. 
It is settled in this State, that a sheriff, having in his hands an 
execution against one member of a partnership, may levy it on 
that partner’s undivided interest in the partnership effects, and, 
for his own protection, may take the goods into his exclusive 
possession.— Andrews v. Keith.............. ey ee . 722 
5. Mode of stating. partnership accounts.—In stating the atcounts 
of an equal partnership between three partners, under a bill 
filed by two against the third, the latter being the sole active 
manager of the business, the profit and loss account should be 
first adjusted, by ascertaining the gross income and expenses 
of the partnership, and striking a balance ,between the two 
sums; and a separate account with each partner should then be 
stated, for the purpose of apportioning the profits, or equaliz- 
ing the losses: a simple debtor and creditor account, between 
the complainants on one side and the defendant on the other, 
is incorrect and erroneous—Collins & Langworthy v. Owens.. 66 




























PLEADING AND PRACTICE. 
]. PartigEs. 
1. Misjoinder of parties plaintiff—Where the entire interest in 
cattle, belonging to two joint owners or tenants in common, 
has been sold by the sheriff under execution against one of 
them, at a place not authorized by law, they cannot unite in an 
action on the sheriff's official bond against him and his sureties ; 
the remedy of one being an action on the case, and that of the 
other trespass or trever.—Sheppard v. Shelton..... sees. 














II. DEcLARATION, oR COMPLAINT. 


2. In action on contract within statute of frauwds—In declaring on a 
contract within the statute of frauds, it is not necessary that 
the complaint should suow a compliance with the requisitions 
of the statute —Rigby v. Norwood...........scecceccccccsceee 129 

3. In action against husband and wife.—In an action against hus- 

band and wife, seeking to charge the wife’s separate estate with 

“articles of comfort’ and:;support of the household,” (Code, 

2 1987,) the complaint must aver that the articles furnished were 
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such as the husband would be liable for at common law, or 

state facts from which that inference can be drawn.—Punch 

a re re eee ere eer eee 494 
4. Averment of breach.—In action by an agent against his principal, 

on an implied promise of indemnity against losses sustained in 

the execution of the agency, held, on the authority of the former 

decision in the same case, (Moore v. Appleton, 26 Ala. 633,) that 

an allegation in the complaint,that said defendant had notice of 

the losses and damages sustained by the plaintiff, set forth in 

the declaration, and failed to pay the same, was a sufficient 

averment of a breach.—Moore v. Appleton.................... 147 


III. Peas. 

5. Sufficiency of plea denying notice—A pleaaverring that “ plaintiff 
did not, before the institution of this suit, notify defendant,” 
&c., does not negative notice to the defendant.—Moore v. Ap- - 

. 147 

6. Waiver of objection to plea.—In a criminal case, if issue is joined 
on a plea, and a trial is had thereon, without objection on the 
part of the State, the appellate court will not, at the instance of 
the State, treat such plea as a nullity--Nonemaker v. The State 211 

7. Plea of former conviction—Under a plea of former conviction in 
a gaming case, if the record of the former conviction, and the 
parol evidence adduced in aid of it, fail to show conclusively 
the non-identity of the two cases, the court is not authorized to 
instruct the jury, that if they believe the- evidence, they must 
ee a pinks ne bases s kehwhae wus es peices ss 211 

8. Error without injury in rulings on pleadings.—The sustaining of 
a demurrer to a special plea, when the defendant had the ben- 
efit of the same facts under the general issue, is, at tie most, 
error without injury.—Rodgers v. Brazeale..............0....++ 512 

9. Requisites of plea-—-A plea which professes to answer the entire 
complaint, but which presents no defense to one of the counts, 
is bad on demurrer ; so also is a plea which states a legal con- 
(clupenns akon 0) SRClSs o.oo. sh ccakcs Nee ie dsescaeli cess 512 

10. Form of plea puis darrein continuance.—A plea puis darrein contin- 
uance, pleaded in “short by consent,” and stating facts which 
are sufficient to bar the further maintenance of the action, will 
not be held defective on demurrer, under the provisions of the 
Code, because it does not profess to be pleaded to the further 
maintenance of the action only, and not in bar of the entire 
EA, PEPE T PTET TT Ter TT rere rere 694 


IV. DemurRRER. 
11. Specification of causes——A demurrer, which specifies the por- 
tion of the complaint to which it is interposed, but does not 
state or point out any ground of objection to it, is not a com- 
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pliance with the statute, (Code, 2 2253,) and should be overruled. 

DUN VY. SEPOT GE BOBS... cssscoescc ceed cccncssascupsenes 485 
12. Demurrer to amended complaint-—When the original complaint 

has been amended, by the addition of another count, a demurrer 

to the amended complaint, for causes to which the original 

count is not obnoxious, may be overruled entirely.-—Rodgers v. 

Brazeale..... SEED ARGU ee PeeeWes 4esackbiues shee nes 512 


ae 





V. GENERAL PRACTICE. 


13. Peremptory call of docket——A civil cause, having been properly 
placed on the trial docket, may be peremptorily called at any 
time on or after the day for which its trial is set, and the defend- 
ant be required to state whether or not he has a defense to the 
action, although other preceding causes on the docket have not 
been called or disposed of.—-Womack v. Bookman.............. 38 


See, also, Runes or Practice, p. 8. 


PROHIBITION. 


1. When it lies—A prohibition will only be granted by the 
supreme court, where an inferior court has exceeded its juris- 
diction, and the relator has no other remedy.—Ex parte Smith. 455 


REDEMPTION OF REAL ESTATE. 


1. To whom tender must be made—Where the purchaser at execu- 
tion sale has sold and conveyed the land to another person, who 
is in open possession under his purchase, a tender can only be 
made to the latter—Camp v. Simon......... ......cceeccees 126 
2. What constitutes tender—A mere proposition to pay is not, of 
itself, a valid tender : there must be anactual production of the 
money, or something to excuse the failure to produce it....... 126 


ROADS. 

1. Constitutionality of statutes authorizing establishment of private 
roads.—The several statutes of this State, authorizing the estab- 
lishment of private roads across the landsof third persons, 
(Code, @ 1187-88,) are unconstitutional, inasmuch as they 
authorize the taking of private property for other than public 
uses ; and the fact that such statutes have long been in existence 
is not a sufficient reason why the courts should not now declare 
them unconstitutional.—Sadler v. Langham.................. 311 

2. Constitutionality of public road law.—The pubdlic-road law of this 
State, in providing for the assessment of damages to the per- 
son through whose lands any road is opened, and securing the 
payment of such damages before the property is taken, (Code, 
@ 1136-38,) meets the constitutional requisition that “just com- 
pensation be made” for private property taken for public use ; 
and when a public road has. been changed or established by 
an order of the commissioners’ court, the appellate court can- 


51 
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ROADS—continvuep. 
not revise the discretionary power vested in that tribunal, on 
the ground that its action was not for the public benefit—Com- 
missioners’ Court of Lowndes Co. v. Bowie...............00. 
3. When decision of commissioners’ court is revisable—In determin- 
ing the expediency of a proposed establishment or change of a 
public road, the commissioners’ court exercises a quasi-legisla- 
tive authority, and does not act alone upon evidence produced 
according to legal rules, but is guided, to some extent, by its 
knowledge of the geography of the county, the wants and 
wishes of the people, and~ the ability of the neighborhood to 
keep the rad in repair ; and its decision on the question of 
expediency is not revisable in an appellate court............ 
4. Jurisdiction of commissioners’ court in establishment or change of 
public road.—The jurisdiction of the commissioners’ court, in 
the establishment or change of a public road, is dependent on 
these three things: lst, an application to the court; 2d, thirty 
days’ notice of the application, by ‘advertisement at the court- 
house door and three other public places in the county ; and, 3d, 
the location of the road within the county...... eee re ee 461 
Sufficiency of notice.—It is not necessary that the record should 
affirmatively show by whom the notice was signed, nor what, it 
contained, nor at what places it was posted up, nor how long it 
remained posted up : a simple recital in the record, that proof 
was made of the fact thai thirty days’ notice of the application 
had been given, by advertisement posted up at the court-house 
door and three other public places in the county, is sufficient.. 461 
Petition and pleadings.—Although a petition is necessary, which 
should properly allege such a state of facts as would seem to 
make it expedient to grant the proposed change of road ; yet a 
demurrer does not lie to the petition, on account of the supposed 
insufficiency of its allegations; and the overruling of such 
demurrer is, therefore, not revisable on error or appeal....... 
Oath of jury——A recital in the report of the jury of viewers, 
that before acting under their commission they took a specified 
oath, which corresponds with the requisitions of the statute, is 
at least prima-facie evidence of the fact that they were so 


teem ee erro eee eres eee eeeeseees eS eeeSeeeeeeeseeseseses 
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Waiver of objection to jurors.—If the contestant is present in 
court when*the jury cf viewers is appointed, and also when 
their report is returned.and does not object to their competency, 
he cannot raise the objection in the appellate court, that the 
record describes them as “ disinterested freeholders,” instead of 
NES Gr hak ns 6 5S Q0% v's Cee wURK a adie as canes a beneees 461 
9. Report of jury, and action of court thereon —If the report of the 
jury of viewers is irregular, the court not only has authority, 
but it is its duty, to set aside the report, and appoint another 
jury, to consist of the same or other persons................. 
10. Validity of order establishing road at costs of applicant—An order 
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establishing or changing a public road isnot vitiated by a requi- 
sition that the applicant shall give bond, with surety, condition- 
ed that he will open it at his own expense ; nor can the contest- 
ant complain of such requisition...........ceceeeeeeeeerees 
11. Route of road determined by court and jury.—Although the 
statute contemplates that the jury shall mark out the route of 
the road, yet it is the province of the court to direct the location 
as definitely as possible without an actual inspection of the 
ground ; consequently, it is no objection to.the order that it 
directs the jury to lay out the road along a certain section line, 
extending a specified number of feet on each side............ 461 
12. Who may resist establishment of public road.—A person who lives 
within such a distance of a public road, as established under 
an order of the commissioners’ court, that he or his slaves may 
be compelled to work on it, has not such an interest as author- 
izes him to sue out a certiorari, for the purpose of revising the 
proceedings of the commissioners’ court before an appellate 
tribunal.—Parnell v. Comm’rs’ Court of Dallas County......... 278 
13. Change of public road—Under the provisions of the Code, 
(2 1131, 1176,) a public road can only be lawfully changed by 
an order of the court of county commissioners, although a per- 
son who straightens such road through enclosures, or renders 
it more convenient for the public, is not liable to a criminal 
prosecution for a misdemeanor.—James v. Hendree........... 488 


461 


SCHOOLS. 

1. Summary proceeding against defaulting superintendent—The 6th 
section of the 4th article of the school-law of 1856, (Session 
Acts 1855-6, p. 44,) which provides that, if a county superintend- 
ent fails to pay over according to law the money in his hands, 
“he shall be liable to the penalties set forth in section 382 of 
the Code of Alabama against treasurers who fail to pay over 
school-funds,” does not authorize a summary remedy against 
him and the sureties on his bond.—Underwood v. School Town- 
5 ks anion dainnsapow vinceouin abmaiateoenns 29 

2. Rights and duties of trustees——The 5th section of the 4th article 
of said act, requiring the county superintendent to pay over 
the funds in his hands on the application of the trustees, “ pro- 
vided they have discharged the duties, and at the time appoint- 
ed, as prescribed in article 2, section 13, and not otherwise,” 
imposes no disability on trustees who have duly discharged all 
their duties, an account of the failure of their predecessors to 
comply with all the requirements of the law..................+. 29 


SET-OFF. 

1. What demand is available as set-off.—In an action on the common 
money counts, to recover money which was taken from plaintiff's 
possession, when arrested ona charge of having carried off 
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SET-OF F—continvep. 
defendant’s slave with intent to convert her to his,own use, and 
which was handed to defendant by the agent who made the 
arrest, the expenses actually incurred by defendant in regaining 
his slave are not available as a set-off, (Code, 3 2240.)—Walker 
v. McCoy 659 
2. Same.—A claim against an insolvent estate, which has not been 
filed and verified within the time required by law, is not avail- 
able as a set-off in an action brought by the administrator. 
Re EE Ss OE is iccessicssiness ines cencssc ss ciepieeses 
. Waiver of rigit of set-off by contract and breach thereof.——De- 
fendant having,a judgment against plaintiff and another, (the 
latter as surety of plaintiff,) and plaintiff having at the same 
time an unsatisfied account against defendant; an agrement 
between them that the account should be credited on the judg- 
ment, coupled with the transfer of the account by plaintiff to 
his surety, in order that it might be so credited for his protec-° 
tion, aud the subsequent breach of the agreement by defendant, 
in coercing satisfaction of the entire judgment out of the surety, 
—do not prevent defendant, when sued on the account by plain- 
tiff, for the use of his surety, from pleading as a set-off any 
other demand due to him by plaintiff—Saltmarsh v. Bower & Co. 
. Costs on successful plea of set-off—Where a set-off is pleaded and 
controverted, and the witness by whom it is established is sought 
to be impeached, the defendant is entitled to recover (Code, 
% 2378) the costs of all the witnesses, without regard to their 
number, who were summoned for the purpose of impeaching 
or sustaining said witness, and examined on the trial.—Fuller 
EE ., ee ee secccee pedbosvcbenedbsuvoass 


SHERIFF. 





See, CriMInat Law, 2, 3. 


EXECUTION. 


SLAVES, AND PERSONS OF COLOR. 

1. Who may institute suit for freedom.—Section 2049 of the Code, 
respecting suits for freedom, is not confined in its operation to 
persons of African blood, but includes all persons who are 
claimed and held as slaves.—Farrelly v. Maria Louisa 

. Proof of status of petitioner—In such action, the fact that the 
petitioner’s mother, before and about the time of his birth, went 

at large, was treated and dealt with as a free person, was not 
under the control of any other person,and conducted herself as 

a free person, is competent evidence for the petitioner 
. Competency of mulatto as witness—A person whose paternal 
grandmother was the daughter of two mulattoes, each of whom 

was the child of a full-blooded negro and a white person, is not 
(Code, 2 2276) a competent witness against a white person. 
Heath v. The State...... pA kebE MEA Skse Vics vas ee ee ee 250 
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SPECIFIC PERFORMANCE. 
See, Cuancery, 22, 36. 





SURETIES. 

1, When action for contribution accrues—A surety, against whom 
a judgment is recovered, or whose liability is otherwise fixed 
and matured, may pay the debt immediately, without waiting 
for the issue of execution ; and his right of action against his 
co-surety for contribution accrues at the time of such payment, 
without reference to the time when the original contract ma- 
tured.—Stallworth v. Preslar 

2. When action for contribution lies.—Conceding that one surety 
cannot maintain an action for contribution against his co-surety 
until he has paid a greater sum than the latter remains liable to 
pay; yet, if he has discharged and satisfied the entire debt, 
though by the payment of less than one-half its amount, he may 
recover contribution from his co-surety...............eeeees 

3. Same.—On the dissolution of an injunction, either surety on 
the bond hasa right to pay off the amount due, without waiting 
for the issue of an execution, and to claim contribution from his 
co-surety ; and his right of action is not dependent on the 
insolvency of their principal.—Buckner v. Stewart 

4. Discharge of sureties on appeal bond by agreement between parties to 
appeal.— An agreement between the parties to an appeal pending 
in the supreme court, entered into without the knowledge or 
consent of the sureties on the appeal bond, to the effect that the 
judgment should be affirmed for a specified amount, at the costs 
of the appeliant, and that the property in controversy should 
belong to him, discharges the sureties from liability on their 
bond.-—Johnson v. Flint 


TENANTS IN COMMON. 
See, Jomnt Tenants, &c. 


TRESPASS. 


1. What title will support action—Proof of actual possession at 
the time of the trespass is’ sufficient to sustain this action, 
against a mere wrongdoer who is not the real owner of the 
chattel_—Tarry v. Brown 159 

. Proof of title—In trespass against several, any evidence which 
shows title in one of them, under whom the others acted, is 
relevant and admissible for the defendants ; and any, evidence 
which tends to disprove such title, is competent for the plaintiff 
in rebuttal 

3. Trespass ab mitio by abuse of legal process—If a sheriff sells the 
entire interest in a chattel belonging to two joint owners or 
tenants in common, under execution against one of them, he is 
liable as a trespasser ab initio at the suit of the other, but not at 
the joint suit of both.—Sheppard v. Shelton 
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TRIAL OF RIGHT OF PROPERTY. 

1. Commencement of action—The commencement of a statutory 
claim suit is not the issue of the execution, nor its levy, but the 
making of the affidavit and the giving of the bond by the claim- 
ant—McAdams v. Beard & Henderson 

. Security for costs—A trial of the right of property is not within 
either the letter or the spirit of section 2396 of the Code, which 
requires security for the costs in actions commenced by or for 
the use of a non-resident 





TROVER. , 

1. When action lies between tenants in common.—One tenant in 
common cannot maintain an action of trover against his co- 
tenant, without proof that the common property has been de- 
stroyed, sold, or otherwise disposed of by the defendant 

. When action lies against purchaser on rescission of contract —On 
the refusal of the vendor to receive a slave, when tendered 
back by the purchaser, in a case which authorizes a rescission 
of the contract on the part of the latter, the purchaser is not 
bound to abandon the slave, but may retain it as the bailee of 
the vendor ; and the fact that he permits the slave, while thus 
remaining in his possession, to work voluntarily for him, does 
not render him liable in trover at the suit of the vendor.—Rand 
EE eer eee TTT ere ee PT ET rar | 

3. When action lies in favor of vendor on rescission of contract. 
When a chattel has been taken from the possession of the pur- 
chaser by a third person, under a bona-fide claim of title, and 
the contract of sale has been afterwards rescinded by agreement 
between the purchaser and his vendor, the vendor may maintain 
an action against such third person for the conversion.-—W illiam- 
son v. Sammons 


TRUSTS. 

1. Continuance of trustee’s title-Where slaves are conveyed by deed 
to a trustee, in trust for the grantor’s wife for life, with remain- 
der to her children living at her death, and, in default of chil- 
dren, inen to descend and revert to the grantor, the title of the 
trustee ceases on the death of the wife, and the children then 
living take a legal estate—Greenwood v.Coleman.......... oe 

2. Trust implied and enforced against self-constituted agent and guar- 
dian.—W here the defendant undertook to become the guardian 
of his infant sister-in-law, and to bid in for her, at the sale of 
the personal property belonging to the estate of her deceased 
father, certain slaves to which she had a family attachment ; and, 
in pursuance of his promise, but before taking out letters of 
‘guardianship, bought the slaves at the sale, professedly for the 
infant, and thereby obtained them at an inadequate price,—held, 
that these facts establish a trust, at the election of the infant, 
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TRUSTS—continvep. 
which a court of equity will enforce in her favor.—Belcher v. 
CEE en ¢) rr rrr re. oe 
3. Trust implied against holier of legal title—A patent being 
issued to a Choctaw Indian “and his heirs,” for all the lands to 
which he and his several children were entitled as their reser- 
vations under the treaty of 1830, a court of equity will hold the 
legal title subject to the equitable rights secured to the children 
by the treaty — Wilson v. Wall and Wife.................2.- 
4. When enforced against purchaser for valuable consideration —A 
purchaser from a Choctaw Indian, knowing that his vendor 
claimed the land as his reservation under the treaty of 1830, is 
not entitled, as against the children of his vendor, to protection 
as a purchaser for valuable consideration without notice...... 
5. Trust not @mplied against husband, in favor of wife —An agree- 
ment on the part of the husband, to pay for certain slaves, pur- 
chased by him at the administrator’s sale of the estate of his 
wife’s deceased father, out of his wife’s distributive share of 
the estate, which constituted a part of her separate estate 
under the statutes of this State, does not constitute him a trus- 
tee for his wife, when it appears that he took the title in his 
own name, and that the purchase-money was afterwards paid 
by the wife, as his executrix, out of her distributive share. 
ON inky ids dhaca sack sacsanoneewenetee Gales 
6. Precatory trust—The words, “ But, should my said husband” 
(who was made sole residuary legatee) “die without issue of 
his body, tt is my wish and will he shall give all of said property 
to R.,” create a precatory trust in favor of R.—McRee’s Adm’rs 
¥. TRB Ss iv0ss stachesmecbee ss 
7. When mor tanipe ‘le will be a ern in vines on vseiaaital of trus- 
tee’s misconduct.—The fact that a trustee, in making a sale of 
property under mortgage or deed of trust, knew that the pur- 
chaser was bidding for the mortgagee, is not sufficient to induce 
a court of equity to set aside the sale—Lucas v. Oliver....... 

8. Statute of uses and trusts construed.—Section 1306 of the Code 
converts all titles and interests in lands into legal estates in the 
beneficiary, to the same extent as if the conveyance had been 
made directly to him, where the nominal title is vested in a 
naked trustee, who is not placed in possession, nor required to 
perform any duties, and where the instrument creating such 
nominal title declares a use, trust, or confidence for another ; 
but it has no application to a conveyance, which, although it 
may declarea trust for the use of the grantor or of another 
person, charges the trustee with the control, management, or 
other active duties in regard to the trust property ; nor does it 
apply to a conveyance of land, taken by a father in the name of 
his son, which recites that the purchase-money was paid by the 
father. —You v. Flinn..........cc ce cceeeeeecceeteceevessees 
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VENDOR AND PURCHASER. 


1. Construction of executory contract of sale as to stipulations for 

covenants by vendor.—A stipulation on the part of the vendors, 

in an executory contract of sale, that they will make, or cause 

to be made to the purchaser, “a good and sufficient deed or 

other conveyance or conveyances in the law for conveying and 

assuring” the property to the purchaser, “ which deed or deeds 

shall contain the usual full covenants and warranty of title of 

the premises to the party of the second part, free and clear of 

all liens and incumbrances whatsoever,”—binds them to deliver 

deeds containing covenants equivalent, in extent and operation, 

to the covenants of seizin, freedom from incumbrances, and 

general warranty.—McKleroy v. Tulane.................005 78 
2. When contract of sale is complete——Upon the delivery to the pur- 

chaser of an article manufactured for him, and its acceptance by 

him, (if not sooner,) the contract of sale is complete, and the 

title to the article vests in the purchaser.—Jemison v. Wood- 

ruff & Beach.. nian ... 143 
3. When contract of oh as apie: and “what constitutes ‘valid sands- 

fication—The rulings of the court in this case, in the matter of 

instructions to the jury, tested by the principles settled ona 

former appeal, (Thomason v. Dill, 30 Ala. 444,) and held correct. 

NE Cs ition tvicnvins vtnyenbeacrennnioomsees ii daheheelbaetinbeoes 175 
4, When purchaser is entitled to abatement of price on account of defi- 

ciency in quantity of land.—When the statements of the deed, 

as to the quantity of land conveyed, are mere matter of des- 

cription, and there was no fraud on the part of the vendor, he 

is not bound to make good the deficiency, particularly if the 

sale was made in gross ; and the purchaser, in such case, cannot 

claim an abatement of the purchase-money on account of the 

deficiency. —Wright v. Wright......... pviniesd a0GS says 194 
5. Right of rescission by purchaser.—If a female slave is known to 

be with child at the time of her sale, an offer to rescind on the 

part of the purchaser, made after the birth and subsequent 

death of the child, cannot be assumed to have been made too 

late, unless the purchaser had a reasonable time and opportu- 

nity, after the discovery of the facts which justify the rescission, 

to return the. property before the death of the child.—Athey 

ESE be re ee Orne Co 711 
6. Rescission of contract by purchaser—After a contract of sale 

is complete, and the title to the article sold has vested in the 

purchaser, he cannot rescind or annul the contract, on account 

of the vendor’s breach of warranty, or fraudulent representa- 

tions as to the quality of the article, without — or offering 

to place the vendor in statu quo........ ... 143 
7. Rights, duties and liabilities of eurchanr 6 on rescission prs contac. 

On the refusal of the vendor to receive a slave, when tendered 

back by the purchaser, ina case which authorizes a rescission 

of the contract on the part of the latter, the purchaser is not 
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bound to abandon the slave, but may retain it as the bailee of 

the vendor ; and the fact that he permits the slave, while thus 

remaining in his possession, to work voluntarily for him, does 

not render him liable in trover at the suit of the vendor.—Rand 

v. Oxford.. snaps weve ATA 
8. How far frond per breach of marvin consis defen: ” osion 

for purchase-money.—In an action against the purchaser, to recover 

the price agreed to be paid for an article sold and delivered to 

him, he cannot, while he retains the article, and has not offered 

to rescind the contract, avoid the payment of the entire pur- 

chase-money, on the ground of fraud or breach of warranty, 

unless the article is altogether valueless............ . 143 
9. Who is purchaser for valuable consideration within notice —h par- 

chaser faom a Choctaw Indian, knowing that his vendor claimed 

the land as a reservation under the treaty of 1830, is not enti- 

tled, as against the children of his vendor, to protection asa 

purchaser for valuable consideration without notice —Wilson v. 

Webs isubnksxs Se ee ROT T OTOL Te Te 288 
10. When egqaity will rescind contract on account of fraud.—A con- 

tract for the sale of the patent right to make, use and vend, 

within a specified territory, an improved kind of loom, will be 

rescinded in equity, on the timely application of the purchaser, 

on proof that the vendor, who was also the inventor, grossly 

misrepresented the capacity of the loom and his own success 

in selling and put it in operation ; and that the purchaser, being 

ignorant of these matters, was induced by these misrepresent- 

ations to enter into the contract.—Pierce v. Wilson........... 596 
11. Waiver of right of rescission by laches and subsegent ratification. 

Where the contract was made on the 8th June, 1853; and the 

vendor’s representations respecting the subject of the sale— 

the patent right for an improvement in looms—related to its 

adaptedness to be worked by hand, and to be drivens by ma- 

chinery in factories ; and the purchaser, having discovered the 

falsity of the former representations, proposed a rescission in 

November, 1853, which the vendor declined ; and’the purchaser 

afterwards made renewed efforts to obtain a model loom, of the 

size and description specified in the contract, and also endeavor- 

ed to sell looms in the district of country embraced in his pur- 

chase, representing that they could be successfully worked by 

machinery in factories ; and, having failed in all his efforts, filed 

his bill to rescind in February, 1856,—held, that there was noth- 

ing in these circumstances which amounted to a waiver or 

forfeiture of the right of rescission, which had been duly 

perfected by the offer to rescind in November, 1853........... 596 
12. When purchaser may come into equity, to obtain compensation, or 

abatement of purchase-money—A purchaser’s remedy, on account 

of his vendor’s misrepresentations respecting the boundaries 

of the land, being adequate and complete at law, either by an 
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action for damages before the Code, or by plea of set-off under 
the Code to an action on the notes given for the purchase- 
money, he cannot, in the absence of some special equity, main- 
tain a bill in chancery for compensation, or an abatement of the 
purchase-money; but the removal of the vendor from this State, 
and his subsequent death in a foreign State, where his estate has 
since been settled up and distributed, afford a special ground 
for equitable relief, in a case not governed by the Code.—Kelly’s 
EE Area hs 5 Gils 0:b.5 + 940s CSRS wnt We dna ode sw ke wen 
13. Same.—The doctrine is now well settled in this State, that a 
purchaser canhot come into equity, to obtain compensation, or 
an abatement of the purchase-money, on account of a deficiency 
in the quantity of the land, or the fraudulent misrepresentations 
of his vendor as to its quantity or quality, unless his bill also 
shows some other independent ground of equitable relief—Bell 





v. Thompson........ eee, Mee ee ere teres eer 633 


14. Mode of computing damages to purchaser on account of misrepre- 
sentation of boundary lines.—In computing the damages to which 
a purchaser is entitled, by way of compensation, or abatement 
of the purchase-money, on account of his vendor’s falsely rep- 
resenting certain adjacent lands as included within the bounda- 
ries of the tract sold, the correct rule is to ascertain the aver- 
age value, per acre, of the tract actually sold and conveyed, 
and what would have been its average value if it had included 
such adjacent lands; the difference between the two amounts 
being the measure of damages to which the purchaser is enti- 


PE Ws SR sss os ennsdesse naBiwadecesdadpess nwbwes 663 


WARRANTY. 


1. Warranty of title on sale of personalty.—In the absence of proof 
to the contrary, the law implies a warranty of title in the sale of 


a chattel.— Williamson v. Sammons......... Sind cele s atte -a2 691 


2. What constitutes breach of warranty of mental soundness.—If a 
slave is neither insane, nor idiotic, nor subject to any mental 
derangemert which interferes with the natural operations of 
the mind, the mere fact that he has less mental capacity than is 
usually found among slaves does not constitute a breach of 
warranty of sound mind.—Athey V. Olive.......0...ceeeeeecees 


WILLS. 





See Legacy anp Devise. 


WITNESS. ‘ 

1. Competency of witness as affected by interest—-The husband of a 
female distributee is not,a competent witness against the valid- 
ity of a will propounded for probate, when it is shown that, if 
the will were set aside, his wife would be entitled, to a greater 
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share of the estate, than if it were held valid—Walker v. « 

in. oos ook cp nticscctiwescsvegitstaasaccevac 469 ij 
2. Competency of partner as witness—In an action against a part- 

nership, by its firm name, (Code, 3 2142,) to recover damages 

for the loss of a hired horse, a partner in the firm to which the 

horse was hired ‘is not a competent witness for the defendants, 

to show that they did not transact business under the name by 

which they were sued.—Jemison, Ficklin & Co.v. Minor & 

aii kis Maw wnat cals Hos k Kae vnhighacmnskacaeeaass 33 
3. Competency of agent as witness for principal. —In an action by a 

carrier to recover freight, the defense being set up that the ! 

cargo was damaged by his negligence, and that the defendant 

is entitled torecoup for such damages, the pilot who had charge 

of the flat-boat at the time of the accident, is a competent wit- 

ness for the plaintiff, unless it is affirmatively shown that the 

same act of negligence on his part, which caused the damage 

to the defendant’s goods, also made the pilot liable at the suit 

of the plaintiff—Johnson v. Lightsey..............seeeeeees 169 
4. Competency of mulatto as witness—A person whose paternal 

grandmother was the daughter of two mulattoes, each of whom 

was the child of a full-blooded negro and a white person, is not 

(Code, 3 2276) a Sei witness against a white person. i 

Heath v. The State.. sates .. 250 y 
5. Competency of stele: as ‘soins fe ouvlnge pale: a > natetabory i] 
suit for freedom, the defendant’s vendor isa competent witness 
for him, (Code, 3 2302,) when it appears that he only sold and 
conveyed “ his interest” in the petitioner as a slave Farrelly 
Fe ME hie oes EOC dedadsin cowl ens saeehebeswens 











